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Bureau of Customs 
(T.D. 73-157) 
Antidumping—Stainless steel plate from Sweden 


The Secretary of the Treasury makes public a finding of dumping with respect 
to stainless steel plate from Sweden. Section 153.43, Customs Regulations, 
amended. 


DEPARTMENT OF THE TREASURY, 
Washington, D.C., June 5, 1973. 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—Bureau or Cusroms 
PART 153—ANTIDUMPING 


Section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), gives the Secretary of the Treasury responsibility 
for determination of sales at less than fair value. Pursuant to this 
authority the Secretary of the Treasury has determined that stainless 
steel plate from Sweden is being, or is likely to be, sold at less than 
fair value within the meaning of section 201(a) of the Anti- 
dumping Act, 1921, as amended (19 U.S.C. 160(a)). (Published in 
the Federal Register of February 2, 1973 (38 F.R. 3204, F.R. Doe. 
73-2134).) 

Section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), gives the United States Tariff Commission responsi- 
bility for determination of injury or likelihood of injury. The United 
States Tariff Commission has determined, and on May 1, 1973, it noti- 
fied the Secretary of the Treasury that an industry in the United 
States is being injured by reason of the importation of stainless steel 
plate from Sweden sold at less than fair value within the meaning of 
the Antidumping Act, 1921, as amended. (Published in the Federal 
Register of May 7, 1973 (38 F.R. 11381, F.R. Doc. 73-8920).) 

On behalf of the Secretary of the Treasury, I hereby make public 
these determinations, which constitute a finding of dumping with 
respect to stainless steel plate from Sweden. 

Shipments of stainless steel plate produced by Stora Kopparbergs 


1 
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Bergslags AB, Falun, Sweden, are excluded from this finding of 
dumping since 100 percent of Swedish export sales during the period 
under consideration were examined and, subsequent to the publication 
of the Determination of Sales at Less Than Fair Value it was deter- 
mined that the home market prices of Stora Kopparbergs’ merchandise 
were lower than the exporter’s sales price of such or similar mer- 
chandise in every instance. 

Section 153.43 of the Customs Regulations is amended by adding 
the following to the list of findings of dumping currently in effect: 

Merchandise Country TD, 

Stainless Steel Plate, except shipments Sweden 73-157 

by Stora Kopparbergs Bergslags AB, 

Falun, Sweden. 


(Secs. 201, 407, 42 Stat. 11, as amended, 18; 19 U.S.C. 160, 173) 


(APP-2-0:A :T) 
Epwarp L. Morgan, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register June 8, 1973 (38 F.R. 15079) ] 


(T.D. 73-158) 
Foreign currencies—Certification of rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFrFicE oF THE CoMMISSIONER OF CusToMs, 
Washington, D.C., June 4, 1973. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which vary by 5 per centum or more from 
the quarterly rate published in Treasury Decision 73-108 for the 
following countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, 
conversion shall be at the following daily rates: 
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Switzerland franc: 
May 21, 1973 $0. 3230 
May 22, 1973 , 3228 
May 23, 1973 . 8228 
May 24, 1973 . 8218 
*May 25, 1973 . 83063 
*May 29, 1973 . 3063 
May 30, 1973 , 3232 
May 31, 1973 . 3240 


Germany deutsche mark : 
NN RL ee eee be $0. 3685 
May 31, 1973 . 8708 


France franc: 
May 31, 1973 $0. 2304 


Sweden krona: 
May 31, 1973 $0. 2338 
(342.211) 


R. N. Marra, 
Director, Appraisement 
and Collections Division. 


[Published in the Federal Register June 14, 1973 (38 F.R. 15642) ] 


(T.D. 73-159) 
Abstracts of Bureau Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 7, 1973. 
The following abstracts of Bureau of Customs decisions of general 
interest are published as a matter of information and guidance. 
(133.121) 


Leonarp LEHMAN, 
Assistant Commissioner, 
Offiice of Regulations and Rulings. 


AIRORAFT AND VESSEL SUPPLIES AND EQUIPMENT 


T.D. 73-159(1) An air carrier chartering aircraft to the Panama 
Canal Company for the carriage of only employees of the company on 


*Use quarterly rate. 
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flights between the United States and the Panama Canal Zone under 
the charters which are paid for by the company, the aircraft being 
maintained, serviced, and manned by crews of the airline, is engaged 
in foreign trade on the flights within the meaning of section 309 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1309). Bureau letter 
clated October 6, 1972. (235) 


MARKING 


T.D. 73-159(2) Khmer Republic, marking of country of origin. — 
The Khmer Republic is the new long-form name of the country for- 
merly known as the Kingdom of Cambodia. The short-form name 
remains Cambodia. Both Khmer Republic and Cambodia are accept- 
able names for purposes of section 304, Tariff Act of 1930, as amended. 
Bureau letter dated December 13, 1972. (363.2) 


T.D. 73-159(3) Madeira Islands—Articles imported from the 
Madeira Islands shall be marked “Portugal” or with a country of 
origin marking which includes the name Portugal. Note T.D. 49188. 
Bureau letter dated April 13,1973. (363.2) 


T.D. 73-159(4) Tires, bicycle, marking of country of origin — 
Bicycle tires imported for sale to the replacement market, wrapped in 
cellophane or other wrappings which conceal the country of origin 
marking molded on the tires, shall have the name of the country of 
origin legibly and conspicuously marked on the outside of the wrap- 
pings where it will be readily visible to an ultimate purchaser. This 
ruling shall become effective 90 days after publication in the Customs 
Bulletin. Bureau letter dated January 11, 1973. (363.2) 


T.D. 73-159(5) Washers, rubber—Only flat rubber washers are 
exempt from country of origin marking requirements, pursuant to 
exemption provided for bolts, nuts, and washers in section 134.33, 
Customs Regulations. Beveled, flanged, cushion, or other similar rub- 
ber washers are not exempt from marking under this exception. Bureau 
letter dated May 3, 1973. (363.2) 


TARIFF CLASSIFICATION 


T.D. 73-159(6) Articles for preparing, serving, or storing food 
or beverages, or food or beverage ingredients, of rubber or plastics. 
Hors Woeuvre dishes——Plastic lacquered hors d’oeuvre dishes are 
classifiable under the provision for articles chiefly used for preparing, 
serving, or storing food or beverages, * * * of plastics, * * * other, 
in item 772.15, TSUS, rather than under the provision for * * * 
serving dishes, in item 772.06, TSUS. C.D.’s 2961 and 3880, noted. Bu- 
reau letter dated January 2, 1973. (497.6) 
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T.D. 73-159(7) Benzenoid mixtures—A chemical mixture con- 
sisting of a non-benzenoid aphicide and a mixture of igniters contain- 
ing a benzenoid chemical is classifiable under the provision for 
benzenoid mixtures, in item 403.90, TSUS, Bureau letter dated Feb- 
ruary 26,1973. (417.0) 


T.D. 73-159(8) Bicycle. Side-cars for bicycles. Four wheel surrey 
carriage.—Side-cars with a single wheel, designed for attaching to 
tandem-type bicycles, are considered an accessory thereof, and are 
classifiable under the provision for articles of iron or steel, not coated 
or plated with precious metal, * * * other, in item 657.20, TSUS. A 
bicycle having a large front wheel with an inner wheel to which pedals 
are attached, and a small rear wheel, is classifiable under the provision 
for bicycles, * * * other, in item 732.26, TSUS. A four wheel surrey 
carriage cycle used for pleasure purposes at beaches and resorts, pedal 
propelled by its occupants for that purpose, and distinguishable from 
cycles designed as delivery carts or vehicles to transport passengers 
which have for that purpose rear mounted cabinets, seats, or platforms 
as an integral part of the unit, is classifiable under the provision for 
vehicles, not self-propelled, nspf, in item 692.60, TSUS. T.D. 56521 
(92) and T.D. 56490(122), noted. Bureau letter dated November 22, 
1972. (433.6) 


T.D. 73-159(9) Cements—Cements used in the shoe and furni- 
ture industries, consisting of various combinations of synthetic rubber, 
benzenoid and nonbenzenoid plastics materials, fillers, and solvents, if 
chiefly used as cements, are classifiable eo nomine under item 494.60, 
TSUS. Bureau letter dated February 22,1973. (442.4) 


T.D. 73-159(10) Edgings and trimmings. Upholsterer’s edging.— 
Upholsterer’s edging, pre-glued with a pressure sensitive material pro- 
tected by paper which is removed before use, is classifiable under the 
provision for edgings * * * and other trimmings, * * * whether in 
the piece or otherwise, of textile materials, in item 357.70, TSUS. Bu- 
reau letter dated January 22,1973. (474.5) 


T.D. 73-159(11) Fabrics, of textile materials, knit, coated or lami- 
nated with plastics. Sandwiched PVC sheeting—Rayon knit cloth 
sandwiched between two layers of PVC plastics, over 70 percent by 
weight of plastics, is classifiable under the provision for woven or knit 
fabrics, of textile materials, * * * laminated with sheet rubber or 
plastics, * * * of man-made fibers, over 70 percent by weight of rub- 
ber or plastics, in item 355.81, TSUS. Bureau letter dated December 13, 
1972. (418.41) 


T.D. 73-159(12) Film viewers. Slide viewers.—A collapsible card- 
board slide viewer with molded plastic lens is classifiable under the 
503-012—73——2 








CUSTOMS 9 


provision for photographic film viewers, * * * containing an optical 
lens, * * * other, in item 722.655, TSUS. Bureau letter dated Jan- 
uary 4, 1973. (483.6) 


T.D. 73-159(13) Flavoring ewtracts. Naringin—Naringin ex- 
tracted from grapefruit peel by chopping the peel and utilizing an 
extraction process to obtain the naringin is classifiable under the pro- 
vision for flavoring extracts, * * * other, in ztem 450.20, TSUS. T.D. 
56521(45), distinguished. Bureau letter dated December 26, 1972. 
(463.511) 


T.D. 73-159(14) Footwear. Boot shells.—Plastic slush molded boot 
shells are classifiable under the provision for footwear which is over 
50 percent by weight of rubber or plastics, * * * designed to be worn 
over, or in lieu of, other footwear as a protection against water, oil, 
grease, or chemicals or cold or inclement weather, * * * other, in 
item 700.53, TSUS. General Headnote 10(h), cited. Bureau letter dated 
December 13, 1972. (455.44) 


T.D. 73-159(15) Fruit juices. Blackberry juice concentrate. Black 
raspberry juice concentrate—Blackberry juice concentrate and black 
raspberry juice concentrate are classifiable under the provision for 
fruit juices, * * * concentrated, * * * not mixed and not containing 
over 1.0 percent of ethyl alcohol by volume, * * * other, in ttem 
165.55, TSUS. Bureau letter dated February 15,1973. (464.613) 


T.D. 73-159(16) Halogenated hydrocarbons. Soil fumigant.— 
1,2-Dibromo-3-Chloropropane, a soil fumigant for nematode control, 
is classifiable under the provision for halogenated hydrocarbons, * * * 
other, in item 429.48, TSUS. Bureau letter dated February 15, 1973. 
(417.0) 


T.D. 73-159(17) Handling machinery and conveyors. Pneumatic 
tube system.—A pneumatic tellertube system, including its two-way 
telephonic intercom, which is used in a drive-up bank in order for a 
customer to complete a financial transaction without leaving the car, 
is classifiable under the provision for * * * lifting, loading, or unload- 
ing machinery, and conveyors, in item 664.10, TSUS. Bureau letter 
dated February 1, 1973. (484) 


T.D. 73-159(18) Hydrocarbons. Allo-Ocimene.—Allo-Ocimene, 
chiefly used as an inhibitor in the distillation of acrylic monomers, is 
classifiable under the provision for hydrocarbons, * * * other, in item 
429.52, TSUS. Bureau letter dated February 8, 1973. (416.4) 


T.D. 73-159(19) lluminating articles of brass. Candleholders.— 
Bell candleholders, which are made of brass, are classifiable under the 
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provision for illuminating articles, * * * other, of brass, in item 653.37, 
TSUS. T.D. 66-236(8) is superseded by C.A.D. 923. Bureau letter 
dated December 22, 1972. (426.89) 


T.D. 73-159(20) Jnorganic compounds. Phosphorsulfochloride.— 
Phosphorsulfochloride (thiophosphoroylchloride), an ingredient in 
an insecticide, is classifiable under the provision for other inorganic 
compounds, * * * other, in item 423.00, TSUS. Bureau letter dated 
February 22,1973. (417.45) 


T.D. 73-159(21) Jron or steel articles. Steel fiber mat.—An air 
laid mat, which resembles steel wool, but is made from round stainless 
steel fibers having diameters from 4 to 25 microns, designed for filtering 
and sound absorption purposes, is classifiable under the provision for 
articles of iron or steel, not coated or plated with precious metal, * * * 
other, in item 657.20, TSUS. Bureau letter dated January 30, 1973. 
(447.37) 


T.D. 73-159(22) Nitrogenous compounds. Pesticides.—2-(0,0- 
diethyl - thionephosphoryl) - 5-methyl-6-carbethoxy-pyrazola- (1,5,a) 
pyrimidine, a fungicide, is classifiable under the provision for nitro- 
genous compounds, * * * other,in item 425.52, TSUS. 1-phenyl-3-(0,0- 
diethyl-thionephosphoryl]) 1,2,4-triazol is classifiable under the provi- 
sion for benzenoid pesticides, in item 405.15, TSUS. Bureau letter 
dated February 15,1973. (417.57) 


T.D. 73-159(23) Printed matter nspf. Pop-up scene.—A litho- 
graphically printed pop-up, mounted on paperboard, with the com- 
bined thickness of the lithograph and its mounting measuring 0.024- 
inch is classifiable under the provision for printed matter nspf, * * * 
printed on paper in whole or in part by a lithographic process, * * * 
over 0.020-inch thick, in item 274.08, TSUS. Bureau letter dated Febru- 
ary 15,1973. (492.125) 


T.D. 73-159(24) Sauces. Denatured wine.—Wine containing not 
over 21 percent alcohol by volume and a hydrolyzed protein, and other 
materials, is not considered to be a wine for tariff purposes, but is 
classifiable under the provision for sauces, * * * other, in item 182.46, 


TSUS. T.D. 70-3 (25), noted. Bureau letter dated December 12, 1972. 
(464.4) 


T.D. 73-159(25) Soccer equipment. Soccer ball—aA black and white 
polyvinyl chloride inflatable soccer practice ball which is 25 inches in 
circumference and capable of being expanded or contracted to assume 
any one of three official sizes for the game of soccer, is classifiable 
under the provision for * * * soccer equipment, * * * balls, in ztem 
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734.70, TSUS, rather than under the provision for * * * inflatable 
balls, in item 735.09, TSUS. Bureau letter dated January 8, 1973. 
(465.233) 


T.D. 73-159(26) TZoys, nspf. Comb.—A plastic comb measuring 12 
inches long and 21% inches wide, which is not suitable for normal use, 
is classifiable under the provision for toys, * * * nspf, * * * other, in 
item 737.90, TSUS. This article is not classifiable under the provision 
for practical joke articles, in item 737.65, TSUS, inasmuch as it does 
not place the user at a humorous disadvantage. C.D. 3037, noted. Bu- 
reau letter dated January 29,1973. (492.13) 


T.D. 73-159(27) Transformers rated at less than 1 kva—An 
impedance-matching transformer for television leads, although de- 
signed to handle very small currents, is properly classifiable under the 
provision for transformers, rated at less than 1 kva, in item 682.05, 
TSUS, and not under the provision for television apparatus and parts 
thereof, in item 685.20, TSUS, following the principle set forth in 
The United States v. Ampex Corp., Air Express Int'l. Corp., et al., 
C.A.D. 1054 (1972). Bureau letter dated November 21,1972. (431.22 


T.D. 73-159(28) Vinyl resins.—A synthetic plastics material con- 
sisting of polyvinyl chloride resin, dioctyl phthalate, expoxidized soya 


oil, barium-cadmium stabilizer (complex), and calcium carbonate, in 
the form of semi-fused 14-inch cylindrical pellets, is classifiable under 
the provision for viny] resins, * * * other, in item 445.45, TSUS. Bureau 
letter dated February 22,1973. (417.5) 


T.D. 73-159(29) Wearing apparel. Jacket, ski. Ornamentation.— 
A woman’s ski jacket with a single metal ring at the shoulder for the 
primary purpose of attaching ski gloves and lift passes thereto is 
utilitarian and not considered ornamented, and is classifiable under 
the provision for other wearing apparel, not ornamented, * * * not 
knit, in item 382.81, TSUS. Bureau letter dated December 26, 1972. 
(474.7) 


T.D. 73-159(30) Wearing apparel. Lacing Ornamentation—A 
woman’s coat with decorative, but nonfunctional, textile lacings 
affixed to the coat by threading the lacings through metal grommets 
and knotting their ends, is ornamented for tariff purposes and is 
classifiable under the provision for women’s * * * wearing apparel, 
* * * ornamented, in either étem 382.00 or item 382.04, TSUS, depend- 
ing on component material of chief value. Bureau letter dated Decem- 
ber 14,1972. (471.33) 


T.D. 73-159(31) Wearing apparel. Shoe uppers. Cotton lacings. 
Entireties—Cotton lacings, attached to finished duck shoe uppers and 
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which remain attached until the finished shoe is sold at retail, are not 
classifiable wtih the uppers as entireties. The shoe uppers are classifi- 
able in either item 380.39 or 382.33, TSUS, according to whether de- 
signed for use by men or women. The laces are classifiable under the 
provision for * * * footwear lacings, * * * braided, with or without 
cores, in item 385.75, TSUS. Bureau letter dated February 28, 1973. 
(455.44) 


(T.D. 73-160) 
Bonds 


Approval of consolidated aircraft bonds (air carrier blanket bonds) 
Customs Form 7605 


DEPARTMENT OF THE TREASURY, 
OrFIcE OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C., June 7, 1973. 


The following consolidated aircraft bonds have been approved as 
follows: 





Date term Date of Filed with district 


Name of principal and surety commences approval director of 
customs; amount 


Northwest Airlines, Inc., Minneapolis-St. Paul Inter- | July 1,1973 | May 21,1973 | Minneapolis, 
national Airport, St. Paul, Minn.; United Pacific | Minn.; $100,000 
Insurance Co. 

North Central Airlines, Inc., 7500 Northliner Dr., | Jan. 24,1973 | Feb. 1,1973 | Minneapolis, 
Minneapolis, Minn.; United Pacific Insurance Co. Minn.; $100,000 




















The foregoing principals have been designated as carriers of bonded 


merchandise. 
(289.1) 


LeonarpD LEHMAN, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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(TD. 73-161) 


Cotton textiles—Restriction on entry 


Restriction on entry of certain cotton textiles and textile products manufactured 
or produced in Bl Salvador 


DEPARTMENT OF THE TREASURY, 
OrricE or THE CoMMISSIONER oF CusTOMS, 
Washington, D.C., June 12, 1973. 


There is published below the directive of May 29, 1973, received by 
the Commissioner of Customs from the Chairman, Committee for the 
Implementation of Textile Agreements, concerning the restriction 
on entry into the United States of certain cotton textiles and textile 
products manufactured or produced in El Salvador. This directive 
amends but does not cancel that Committee’s directive of March 29, 
1973 (T.D. 73-102). 

This directive was published in the Federal Register on June 1, 1973 
(38 FR. 14437), by the Committee. 

(343.3) 
R. N. Marra, 
Director, Appraisement 
and Collections Division. 


THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
May 29, 1973. 
CoMMISSIONER OF CusTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Drar Mr. CommissiIonER: 


This directive amends but does not cancel the directive issued to you 
on March 29, 1978 by the Chairman, Committee for the Implementa- 
tion of Textile Agreements, concerning imports into the United 
States of certain cotton textiles and cotton textile products produced 
or manufactured in El Salvador. 

The first paragraph of the directive of March 29, 1978 is amended, 
effective as soon as possible, to read as follows: 


“Under the terms of the Long-Term Arrangement Regarding In- 
ternational Trade in Cotton Textiles done at Geneva on February 9, 
1962, pursuant to the bilateral cotton textile agreement of April 19, 
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1972 between the Governments of the United States and El Salvador, 
and in accordance with procedures of Executive Order 11651 of 
March 3, 1972, you are directed to prohibit, effective April 1, 1973 and 
for the twelve-month period extending through March 31, 1974, 
entry into the United States for consumption and withdrawal from 
warehouse for consumption of cotton textile products in Categories 
1/2/3/4, 9, 15, and 31, produced or manufactured in El Salvador in 
excess of the following levels of restraint : 


T'welve-Month Levels 
Category of Restraint 
1/2/3/4 369, 565 pounds 
9 1, 500, 000 square yards 
15 1,000, 000 square yards 
31 1, 436, 781 units” 


The actions taken with respect to the Government of El Salvador 
and with respect to imports of cotton textiles and cotton textile prod- 
ucts from El Salvador, have been determined by the Committee 
for the Implementation of Textile Agreements to involve foreign 
affairs functions of the United States. Therefore, the directions to 
the Commissioner of Customs being necessary to the implementation 
of such actions, fall within the foreign affairs exception to the rule- 


making provisions of 5 U.S.C. 553. This letter will be published in 
the Federal Register. 
Sincerely, 


Sern M. Bopner, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for 
Resources and Trade Assistance 


(T.D. 73-162) 


Bonded carriers 
Approval and discontinuance of carrier bonds, Customs Form 3587 
DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 12, 1973. 
Bonds of carriers for the transportation of bonded merchandise have 


been approved or discontinued as shown below. The symbol “D” indi- 
cates that the bond previously outstanding has been discontinued on 
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the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at end 


of list. 





Name of principal and surety 


Date of 
approval 


Filed with district 


director/area 
director; amount 





Asbestos Eastern Transport (US) Inc., Morrisonville 
Rd., Plattsburgh, N.Y., motor carrier; St. Paul 
Fire & Marine Ins. Co. 


Central Penn Air Service, Inc., Harrisburg, Pa., motor 


carrier; The Aetna Casualty & Surety Co. 

D&K Investments, Inc., 708 Shadow Dr., Dade City, 
Fla., motor carrier; Great American Ins. Co. 

Dixie Ohio Express, Inc., 237 Fountain St., Akron, 
Ohio, motor carrier; U.S. Fidelity & Guaranty Co. 

Explorer Pipeline Co., P.O.B. 2650, Tulsa, Okla., 
pipeline; Seaboard Surety Co. 

Freight Consolidation Services, Inc., & Riteway 
Motor Freight Co., 2932 W. 79th St., Chicago, IIL., 
motor carrier; Aetna Life & Casualty 

Harper Motor Lines, Inc., 4424 Thurmond Rd., Forest 
Park, Ga., motor carrier; Fireman’s Fund Ins. Co. 

(PB 3/1/72) D 5/24/73 

Hills Transportation Co., 100 Ocean Gate Ave., Long 
Beach, Calif., motor carricr; Pacific Employers Ins, 
Co. 

(PB 3/4/68) D 4/27/73 2 

John J, Minutoli dba Jay Jay Forwarding Service, 167 
Milk St., Boston, Mass., motor carrier; Hartford 
Accident & Indemnity Co. 

Kenmore Transportation Co., 22 Eskow Rd., Wor- 
cester, Mass., motor carrier; Royal Indemnity Co. 

(PB 5/6/69) D 5/22/73 8 

Longview Motor Transport, Inc., P.O.B. 1366, Long- 
view, Wash., motor carrier; St. Paul Fire & Marine 
Ins. Co. 

(PB 3/25/68) D 5/23/73 4 

O.N.C. Freight Systems, 2800 W. Bayshore Rd., Palo 

Alto, Calif., motor carrier; Transport Indemnity Co. 
(PB 6/5/70) D 6/1/72 5 

Shippers Imperial, Inc., P.O.B. 5790, San Jose, Calif., 

motor carrier; Peerless Ins. Co. 
(PB 7/19/71) D 10/19/72 6 

Southwestern Motor Transport, Inc., 434 S. Main St., 
San Antonio, Tex., motor carrier; Maryland Ameri- 
can General Ins. Co. 

(PB 3/9/71) D 5/25/73? 

Superline Transportation Co., Inc., 111 Braley Rd., 
E. Freetown, Mass., motor carrier; Hartford Acci- 
dent & Indemnity Co. 


See footnotes at end of table. 


| 
| 











Apr. 11, 1973 


May 10, 1973 | 


Apr. 
Aug. 
May 


Jan. 


Apr. 


20, 1973 
6, 1968 
17, 1973 


8, 1973 


28, 1973 


17, 1973 


14, 1973 


6, 1973 


. 15,1973 


1, 1972 


- 19,1972 


9, 1973 











May 30, 1973 


May 15, 1973 


May 


Aug. 


May 


May 


Apr. 


| 
| 
| 


Ogdensburg, 
N.Y.; $25,000 


Philadelphia, Pa.; 
$50,000 


16,1973 | Tampa, Fla.; 


$25,000 


16,1968 | Cleveland, Ohio; 


$25,000 


18, 1973 | Houston, Tex.; 


$300,000 


18,1973 | Chicago, Ill; 


29, 1973 


. 26, 1973 


18, 1973 


22, 1973 


23, 1973 


- 14,1973 


1, 1973 


25, 1973 





$35,000 


Savannah, Ga.; 
$50,000 


San Francisco, 
Calif.; $25,000 

Boston, Mass.; 
$25,000 


Boston, Mass.; 
$25,000 


Portland, Oreg.; 
$25,000 


San Francisco, 
Calif.; $25,000 


San Francisco, 
Calif.; $65,000 


Laredo, Tex.; 


$25,000 


Boston, Mass.; 
$25,000 
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Date of | 
Name of principal and surety bond | approval 
| 


Date of | Filed with district 
director/area 
director; amount 
' 





| 

Trans-Cold Express, Inc., 5200 W. Carpenter Freeway, | May 14, 197 May 31,1973 | Chicago, IIl.; 
Irving, Tex., motor carrier; Bankers and Shippers | $50,000 
Ins. Co. 

Vest Transportation Co., Inc., P.O.B. 1355 Greenville, | May 8, 1973 | May 21,1973 | New Orleans, La.; 
Miss., motor carrier; St. Paul Fire & Marine Ins. Co. | | $50,000 





1 Surety is Employers Commercial Union Ins. Co. 
2 Surety is Peerless Ins. Co. 

* Surety is Great American Ins. Co. 

«Surety is U.S. Fidelity & Guaranty Co. 

5 Principal is O.N.C. Motor Freight System. 

¢ Principal is Shippers-Encinal Express, Inc. 

7 Surety is The Travelers Indemnity Co. 


(241.2) 


Lronarp LenMan, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


(T.D. 73-163) 
Customs Delegation Order No. 46 


Designation of the Assistant Commissioner, Office of Administration, Bureau of 
Customs, and the Director, Facilities Management Division, Office of Admin- 
istration, Bureau of Customs, as contracting officers to enter into certain 
contracts 


DEPARTMENT OF THE TREASURY, 
Orricre or THE COMMISSIONER or CusTomMs, 
Washington, D.C, June 12, 1973. 


1. By virtue of authority vested in me by Treasury Department 
Order No. 165, Revised (T.D. 53654, 19 F.R. 7241), and by Treasury 
Department Order No. 208 (Revision 1), dated July 17, 1972 (37 F.R. 
14419), I hereby designate the Assistant Commissioner, Office of Ad- 
ministration, Bureau of Customs, and the Director, Facilities Manage- 
ment Division, Office of Administration, Bureau of Customs, as 
contracting officers with authority to enter into and administer con- 
tracts for the acquisition of land and the construction of Customs 
border facilities provided for in section 1 and section 2 of the Act of 
June 26, 1930, as amended (19 U.S.C. 68, 69); the lease of real prop- 
erty; and the procurement of personal property and nonpersonal 
services (including construction). 
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2. This delegation is subject to the requirements and limitations 
of Treasury Department Order No. 208 (Revision 1), dated July 17, 
1972, and shall be exercised in accordance with the requirements and 
limitations of Title III of the Federal Property and Administrative 
Services Act of 1949 (41 U.S.C. chapter 4) as well as the applicable 
Federal Procurement Regulations, 41 CFR, chapters 1 and 10. 

3. Subject to the requirements and limitations of paragraph 2 
above, the authority herein delegated may be redelegated by the Assist- 
ant Commissioner, Office of Administration, Bureau of Customs, or the 
Director, Facilities Management Division, Office of Administration, 
Bureau of Customs, to other officers or employees of the Customs 
Service in such manner as they shall direct. 

4, Any action heretofore taken by the Assistant Commissioner, 
Office of Administration, Bureau of Customs, or the Director, Facil- 
ities Management Division, Office of Administration, Bureau of Cus- 
toms, which involved the exercise of authority hereby granted is 
affirmed and ratified. 

5. This order supersedes Customs Delegation Order No. 36, dated 
July 22, 1970 (T.D. 70-168, 35 F.R. 12079). 

(191.1) 


Vernon D. Acres, 
Commissioner of Customs. 


[Published in the Federal Register June 18, 1973 (38 F.R. 15857) ] 


(T.D. 73-164) 


Synopses of Drawback decisions 


DEPARTMENT OF THE TREASURY, 
Orrice oF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 6, 1973. 
The following are synopses of drawback rates and amendment issued 
April 23 to May 24, 1973, inclusive; pursuant to sections 22.1 and 22.5, 
inclusive, Customs Regulations. 
(731.1) 
LronarpD LEHMAN, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


(A) Agricultural implements and tractors; road building and 
earth moving equipment; lawn and garden implements; snowmobiles; 
hand tools; chain saws; construction space heaters, batteries and other 
similar consumer products—Manufactured under section 1318 (b) by 
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Deere & Co., Moline, Il., at the factories of the company located at 
Des Moines, Ottumwa, Waterloo, and Dubuque, Iowa; East Moline 
and Moline, Ill., and Horicon, Wis., with the use of bearings, steel bars, 
rods, sheets, tubing, strips, plate, angles, shapes, and sections and 
components. 

Rate effective on articles manufactured on and after November 30, 
1972, and exported on and after February 20, 1973. 

Manufacturer’s drawback statement of April 3, 1973, forwarded 
to Regional Commissioner of Customs, Chicago, Ill., May 9, 1973. 


(B) Blue oxide, tungsten powder, tungsten ingots, tungsten rods, 
and tungsten wire.—T.D. 49440-J, as amended, covering tungsten pow- 
der, ingots, rods, and wire manufactured under section 1313 (b) by 
The General Electric Co., at its Euclid, Ohio, factory, with the use of 
tungsten ore and concentrates and tungsten ingots, rods, and wire 
manufactured by the company at the stated factory, with the use of 
tungsten powder, amended to cover blue oxide, tungsten powder, tung- 
sten ingots, tungsten rods, and tungsten wire, manufactured by the 
company at its Cleveland, Ohio, factory, with the use of ammonium 
paratungstate. 

Amendment effective on articles manufactured and exported on and 
after April 1, 1978. 

Supplemental statement of May 11, 1973, forwarded to Regional 
Commissioner of Customs, Chicago, Tll., May 23, 1973. 


(C) Grape juice concentrate, processed, reconstituted and 
blended. —T.D. 52343-C, authorizing the allowance of drawback under 
the provisions of section 1313 (b) on fruit juices, jellies, jams, pre- 
serves, nectars, and cane table syrup manufactured by The Welch 
Grape Juice Co., Westfield, N.Y., at its various factories, with the use 
of hard refined sugar, amended to cover (1) the foregoing articles 
manufactured by Welch Foods, Inc., Westfield, N.Y., at the said fac- 
tories, successor; (2) the foregoing articles manufactured by Welch 
Foods, Inc., a Cooperative, Westfield, N.Y., at the said factories, fuwr- 
ther successor; and (3) processed and reconstituted grape juice con- 
centrate and processed and blended grape juice concentrate manu- 
factured by Welch Foods, Inc., a Cooperative, Westfield, N.Y., at its 
factories located at Westfield and Brocton, N.Y.; North East, Pa.; 
Lawton, Mich. ; Kennewick and Grandview, Wash.; Springdale, Ark.; 
and Cleveland, Ohio, with the use of type 131 Concord grape juice 
concentrate. 

Amendment effective on articles covered by (1), above, which are 
exported on and after December 8, 1968, date of succession ; on articles 
covered by (2), above, which are exported on and after August 31, 1972, 
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date of further succession ; and on articles covered by (3), above, which 

are manufactured and exported on and after August 31, 1972. 
Manufacturer’s supplemental statement of April 9, 1973, forwarded 

to Regional Commissioner of Customs, New York, N.Y., May 18, 1973. 


(D) Gutters, bowling alley, steel—Manufactured under section 
1313 (b) by Coastal Rollform Division, Technology Incorporated, 
Grand Haven, Mich., with the use of vinyl coated steel sheet. 

Rate effective on articles manufactured on and after October 7, 1971, 
and exported on and after November 11, 1971. 

Manufacturer’s drawback statements of January 17 and March 29, 
1973, forwarded to Regional Commissioner of Customs, Chicago, IIl., 
April 25, 1973. 


(E) Herbicides; fungicides and miticides; Plewol and/or Acryloid 
series of oil additives; acrylic emulsions; amberol and paraplex resins ; 
leukanol (syntan) ; hydroxyethyl methacrylate; hydroxypropyl meth- 
acrylate; aqueous dispersions of Rhoplex/Primal series; Triton series 
of surfactants; yamine and Triton series; acrylic molding powders 
and polyvinyl chloride monomers.—T. D. 71-167—A, as amended by 
T. D. 72-152-J, covering, among other things, acrylic compounds man- 
ufactured under section 1313 (b) by Rohm and Haas Co., Philadelphia, 
Pa., at its various factories, with the use of n-butanol, further amended 
to cover the articles set forth in the headnote hereof manufactured 
under section 1313 (b) by the company at its various factories with 
the use of propionic acid; methyl butynol; isophorone; crotonic acid; 
methyl oleate; n-vinyl pyrrolidone; butyl; oxalic acid; stearyl di- 
methylamine; dichloro ethyl ether and n—-dodecyl mercaptan. 

Amendment effective as indicated below: 

Section Manufactured Exported on 
Numbers on and after and after 
16, 18, 19, 23, 24,25, October 1, 1972 November 1, 1972 
and 27 
20 and 21 September 1, 1972 October 1, 1972 
22 November 1, 1972 December 1, 1972 
26 July 1, 1972 August 1, 1972 
29 May 1, 1973 June 1, 1973 


T. D.’s 55622-H, 56488-E, 67-288-J, 67-288-O, 68-7-H, and 69- 
132-A, revoked. 

Manufacturer’s supplemental statements of October 23, 27 and 31, 
November 3, 20, 28 and 29, 1972, April 6 and May 14, 1973, forwarded 
to Regional Commisioner of Customs, Baltimore, Md., May 24, 1973. 
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(F) Hosiery and pantyhose, nylon.—T. D. 56417-F, as amended by 
T. D. 69-144-J, covering ladies’ nylon hosiery manufactured under 
section 1313 (b) by Kayser-Roth Hosiery Co., Inc., Burlington, N.C.. 
at its various factories with the use of nylon yarn, further amended 
to cover nylon hosiery and pantyhose manufactured under section 
1313 (b) by the said company at its above factories and at two addi- 
tional factories located at Creedmoor, N.C., with the use of nylon flake. 

Amendment effective on articles manufactured on and after July 1, 
1969, and exported on and after December 22, 1970. 

Manufacturer’s st-tements of July 10, 1972, and August 24, 1972, 
forwarded to Regional Commissioners of Customs, New York, N.Y., 
and Miami, Fla., May 17, 1973. 


(G) Hydroftuoric acid; fluorinated hydrocarbons (Genetrons).— 
Hydrofluoric acid manufactured under section 1313 (b) by Allied 
Chemical Corp., New York, N.Y., at its Claymont, Del.; Nitro, W. Va.; 
and Baton Rouge, La., factories, with the use of fluorspar; and fluori- 
nated hydrocarbons (Genetrons) manufactured under section 1313 (b) 
by the company at its factories located at Baton Rouge, La.; Elizabeth, 
N.J.; El Segundo, Calif.; and Danville, Ill., with the use of hydro- 
fluoric acid. 

Rate effective on articles manufactured on and after October 1, 1971, 
and exported on and after January 1, 1972. 


Manufacturer’s statement of April 4, 1973, forwarded to Regional 
Commissioner of Customs, New York, N.Y., May 7, 1973. 


(H) Kronigel 1840 (flame retardant air filter gel) —T. D.51671-O, 
as amended by T. D.’s 52401-J, 53386-F and 56056-D, covering, among 
other things, diallyl phthalate prepolymer (DAPON Resin) and other 
phthalate esters manufactured under section 1313 (b) by FMC Corp. 
(Organic Chemicals Div.), New York, N.Y., at its Nitro, W. Va., and 
Baltimore, Md., factories, with the use of phthalic anhydride, further 
amended to cover Kronigel 1840 (flame retardant air filter gel) manu- 
factured under section 1313 (b) by FMC Corp., New York, N.Y., at 
its Nitro, W. Va., factory, with the use of tri aryl phosphate. 

Amendment effective on articles manufactured and exported on and 
after January 1, 1973. 

Supplemental statement of April 27, 1975, forwarded to Regional 
Commissioner of Customs, New York, N.Y., May 14, 1973. 


(1) Monoethanolamine, diethanolamine, triethanolamine 85%, 
triethanolamine 99%, and bottoms (heavies or still) —T.D. 56060-E, 
as amended by T.D. 68-101-N, covering, among other things, glycol; 
monoethylene, diethylene, triethylene, and tetraethylene manufactured 
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under section 1313(b) by The Dow Chemical Co., Midland, Mich., at 
its factories at Midland, Mich., and Freeport, Tex., with the use of 
ethylene oxide, further amended to cover monoethanolamine, diethano- 
lamine triethanolamine 85%, triethanolamine 99°, and bottoms 
(heavies or still) manufactured by the company under section 1313 (b) 
at the foregoing factories with the use of ethylene oxide. 

Amendment effective on articles manufactured on and after May 1, 
1972, and exported on and after June 4, 1972. 

Manufacturer’s supplemental statements of April 10 and May 1, 
1973, forwarded to Regional Commissioner of Customs, Chicago, IIl., 
May 15, 1973. 


(J) Nutritive sweetener blends.—T.D. 67-157—M, covering nutri- 
tive sweetener blends manufactured under section 1313(b) by Liquid 
Sugars, Inc., Emeryville, Calif., with the use of hard and refined 
sugar, amended to cover such articles manufactured under section 
1313(b) by the said company with the use of liquid invert refined 
sugar. 

Amendment effective on articles manufactured and exported on and 
after November 15, 1968. 

Manufacturer’s supplemental statement of February 5, 1971, for- 
warded to Regional Commissioner of Customs, San Francisco, Calif., 


May 4, 1973. 


(K) Nylon staple and nylon molding compound.—T.D. 55074—D, 
as amended, covering caprolactam polymer, nylon pellets, and nylon 
yarn manufactured under section 1313(b) by Allied Chemical Corp., 
New York, N.Y., at its Hopewell, Va., factory, with the use of capro- 
lactam monomer, further amended to cover nylon staple and nylon 
molding compound, manufactured under section 1313(b), with the 
use of nylon 6 polymer, at its Columbia, 8.C., Hopewell, Va., and 
W. Conshohoken, Pa., factories; and through its agent operating under 
a rate of drawback established under section 1313(b). 

Amendment effective on articles manufactured and exported on and 
after February 15, 1973. 

Supplemental statement of April 16, 1978, forwarded to Regional 
Commissioner of Customs, New York, N.Y., May 14, 1973. 


(L) Orange concentrates——Manufactured by Cumberland Farms 
Dairy, Inc., Canton, Mass., at the factories of the corporation located 
at Canton, Mass., and Riviera Beach, Fla., with the use of concentrated 
orange juice for manufacturing (unpalatable). 

Rate effective on articles manufactured and exported on and after 
July 29, 1971. 
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Manufacturer’s drawback statement of April 6, 1973, forwarded to 
Regional Commissioner of Customs, Miami, Fla, April 25, 1973. 


(M) Parts, automobile and other industrial, including finished 
stcel stampings and wire springs, assembled and unassembled; seat 
cushions with assembled units —Manufactured under section 1313 (b) 
by Hoover Ball and Bearing Co., Stubnitz Spring Div., Saline, Mich., 
at its Adrian, Mich., factory, with the use of hot and cold rolled steel 
sheet, steel wire and unfinished metal stampings. 

Rate effective on articles manufactured on and after July 21, 1971, 
and exported on and after August 11, 1971. 

Manufacturer’s statements of July 27, 1972, and April 18, 1973, 


forwarded to Regional Commissioner of Customs, Chicago, IIl., May 8, 
1973. 


(N) Perrhenic acid solution and platinum catalyst £500 and E600 
serics (bi-metallic alumina reforming catalyst or platinum-rhenium 
reforming catalyst).—-T.D. 54993-B, as amended by T.D. 71-98-D, 
covering, among other things, perrhenic acid manufactured under 
section 1313(a) by Englehard Minerals and Chemicals Corp., Murray 
Hill, N.J., at its Newark, N.J., factory, with the use of imported am- 
monium perrhenate, further amended to cover perrhenic acid solution 
and platinum catalyst E500 and E600 series (bi-metallic alumina 
reforming catalyst or platinum-rhenium reforming catalyst) manu- 
factured under section 1313(b) by the said company at its above fac- 
tory with the use of ammonium perrhenate, perrhenic acid and 
rhenium metal powder. 

Amendment effective on articles manufactured on and after June 10, 
1969, and exported on and after June 26, 1969. 

Manufacturer’s supplemental statements of January 17, 1972, and 


April 30, 1973. forwar oe to Regional Commissioner of Customs, New 
York, N.Y.. May 11, 1973 


(QO) Polyester film “Melinex”—Manufactured under section 
1313(b) by ICT America, Inc., Wilmington, Del., at its Hopewell, Va., 
factory located in Bermuda District, Chesterfield County, Va., with 


the use of polyester polymer (polyethylene teraphthalate polymer). 
Rate effective on articles manufactured on and after January 3, 1972, 
and exported on and after March 1, 1972. 
Manufacturer’s drawback statements of March 22 and November 7 
1972, and April 6, 973, forwarded to Regional Commissioner of Cus- 
toms, New York, N.Y., May 11, 1973. 


(P) Radios; television receivers; phonographs; phonographs in 
combination with radios, and/or television receivers, and/or tape 
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recorders ; and electronic games.—Manufactured under section 1313 (b) 
by The Magnavox Co., of Tenn., Greeneville, Tenn., at its factories 
located at Greeneville, Morristown, and Jefferson City, Tenn., and 
Stevensville, Mich., with the use of component parts. 

Rate effective on articles manufactured and exported on and after 
January 1, 1970. 

Manufacturer’s statements of December 15, 1972, March 23, 1973, 
and April 10, 1973, forwarded to Regional Commissioner of Customs, 
Chicago, Ill., May 1, 1973. 


(Q) Spark plugs for internal combustion engines.—-Manufactured 
under section 1313(b) by Champion Spark Plug Co., Toledo, Ohio, 
with the use of hot rolled steel bar. 

Rate effective on articles manufactured and exported on and after 
December 17, 1970. 

Manufacturer’s drawback statements subscribed to on February 22 
and April 19, 1973, forwarded to Regional Commissioner of Customs, 
Chicago, Ill., May 11, 1973. 


(R) Stabilized technical Diazinon. 85-90% ; Diazinon 144.—T.D. 
54109-D, as amended by T.D.’s 54255-F, 54990-C, 54642-—J, 70-12-M, 
and 70-189-N, covering, among other things, agricultural and house- 
hold insecticides manufactured under sections 1313(a) and (b) 
by Stauffer Chemical Co., New York, N.Y., at its various factories, 
with the use of specified chemicals, further amended to cover stabilized 
technical Diazinon, 85-90%, manufactured under section 1313(a) at 
its Omaha, Neb., factory, with the use of imported technical Diazinon 
90+ %, and Diazinon 14G manufactured under section 1313(b) at its 
Omaha, Neb., factory, with the use of stabilized technical Diazinon 
85-90%. 

Amendment effective on articles manufactured and exported on and 
after January 1, 1965. 

Manufacturer’s supplemental statement of May 15, 1972, forwarded 
to Regional Commissioner of Customs, New York, N.Y., April 23, 
1973. 


(S) Tungsten products—Manufactured under section 1313(b) 
by Li Tungsten Corp., Glen Cove, N.Y., with the use of tungsten ores 
and concentrates, synthetic scheelite, and waste and scrap containing 
tungsten. 

Rate effective on articles manufactured on and after January 31, 
1972, and exported on and after March 24, 1972. 

Manufacturer’s statements of March 16 and April 18, 1973, for- 
warded to Regional Commissioner of Customs, New York, N.Y., 
May 4, 1973. 
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(T) Wool matchings.—T.D. 51357-F, as amended covering, among 
other things, wool and hair products manufactured under section 
1313 (a) and (b), by Hart Wool Combing, Inc., Boston, Mass., at 
its Holyoke, Mass., factory, with the use of imported or drawback 
washed or scoured wool and with the use of grease wool, respectively, 
further amended to cover wool matchings manufactured under section 
1313(b) at the stated factory with the use of grease wool. 

Amendment effective on articles manufactured and exported on 
and after March 1, 1971. 

Manufacturer’s supplemental statements of April 16 and May 9, 
1973, forwarded to Regional Commissioner of Customs, Boston, Mass., 
May 18, 1973. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1108) 


Tue Unrrep Srates v. Cavarrer Suirrine Co., Inc., No. 5502 
(— F. 2d —) 


1. Crasstrication—Propuct 1x Parr or Benzenow Inereprent— 
TSUS 
Customs Court decision sustaining eight consolidated protests 
against classification of methyl bromide containing 2% chloropicrin 
under item 405.15 of the TSUS as pesticides “obtained, derived, or 
manufactured * * * in part” from a benzenoid product provided 
for by subpart A or B of Part 1 of Schedule 4, affirmed. 
. ConeressionaL Inrent—Muxtore “In Parr Or” 
Although a basic Congressional intent to assess mixtures at the 
highest rate applicable to any component material is evident from 
review of Schedule 4, this does not nullify the requirement that a 
component be present in a significant quantity to render the mixture 
“in part of” that component. 
3. Ip. 
Dual quantitative-functional approach proper test to determine 
whether a particular component makes the importation “in part” 
of that material. 
. In.—Exceprion 
Exception to equating “in part” with “a substantial part in a com- 
mercial sense” arises for quantitatively insignificant amounts which 
nonetheless are present in sufficient quantity to perform a part in 
the primary function of the article. 


United States Court of Customs and Patent Appeals, June 7, 1973 


Appeal from United States Customs Court, C.D. 4317 
(Affirmed. ] 


Harlington Wood, Jr. Assistant Attorney General, Andrew P. Vance, Chief, 
Customs Section, Herbert P. Larsen for the United States 
George Bronz, attorney of record, for appellee. 


(Oral argument March 26, 1973 by Mr. Larsen and Mr. Bronz] 


Before Marxey, Chief Judge, Rico, BALDWIN, LANE, Associate Judges, and 
AtMonD, Senior Judge. 


Markey, Chief Judge. 


[1] This appeal is from the decision and judgment of the United 
States Customs Court, First Div., 67 Cust. Ct. 440, C.D. 4317, 337 F. 


29 





30 COURT OF CUSTOMS AND PATENT APPEALS 


Supp. 447 (1971), sustaining eight consolidated protests against the 
classification of certain importations from Israel of methyl bromide 
containing 2% chloropicrin under item 405.15 of the TSUS as pesti- 
cides “obtained, derived, or manufactured *** in part” from a benze- 
noid product provided for by subpart A or B of Part 1 of Schedule 
4. The merchandise was held properly classifiable as other halogenated 
hydrocarbons under item 429.48, the claimed classification. We affirm. 
The following stipulation sets forth the salient facts: 


1. The imported merchandise is a liquid under pressure com- 
posed of methyl bromide (68.6%), petroleum hydrocarbons 
(30.0%) and siloceuiceia (1.4%) except in those instances where 
the merchandise is entered in small cans in which case they were 
composed of methyl bromide (98%) and chloropicrin (2%). 

2, Its uses are those comprised within the term “pesticide,” as 
defined in TSUS schedule 4, part 1, subpart C, headnote 2. 

3. The petroleum hydrocarbons serve only as a diluent and/or 
propellant, are not an active pesticidal ingredient. 

4, In these importations, the chloropicrin is used in this formu- 
lation as a warning agent to alert people by its pervasive, un- 
pleasant aroma, in the event of leakage of the methyl bromide, 
which is poisonous. 

ahi 

6. Methyl bromide is a halogenated hydrocarbon, but not one 
described in any of the TSUS items 429.20-429.47, inclusive. 

Stipulation 5 relating to the origin of the chloropicrin was stricken 
at trial. But the presumption that the chloropicrin involved was of 
benzenoid origin has not been disputed, appellee having offered no 
proof as to the actual derivation. Thus the chloropicrin falls within 
the scope of subpart A or B of Schedule 4, Part 1. The record also 
establishes that chloropicrin is capable in itself of serving as a pesticide 
but not in concentrations as low as 1 or 2% 

Appellant’s basic contention is that the presence of the chloropicrin 
cannot be ignored in the classification of the methyl bromide products. 
It is urged that the Customs Court committed reversible error in 
treating the merchandise as if it were a single compound. Proper 
recognition of the presence of the benzenoid component in the mix- 
tures is said to require classification under the original classification, 
item 405.15 or, alternatively, under 409.00 as “mixtures * * * in 
part of” a benzenoid pesticide product provided for in subpart C 
of Schedule 4, Part 1. 

The Customs Court agreed that minute quantities of a substance 
could have a bearing on classification, but added that “this should 
only be the case when these substances are playing a ‘substantial’ 
part.” A two-sided test encompassing both a quantitative and a func- 
tional approach was set forth as the guide for determining whether 
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the presence of a particular component makes the importation “in 
part” of that material. Adapting the test to this case, the court took 
the position that 


* * * the provision for products in part of benzenoid origin 
will govern an article which contains any amount of a beneznoid 
[sic] ingredient which plays a part in the article’s principal 
function or an article containing a benzenoid ingredient which 
does not play a part in the article’s principal function but is 
nevertheless present in commercially meaningful quantities. 

The court went on to point out that the principal function of the 
importation was as a pesticide while the chloropicrin in the small 
quantities employed herein served only as a warning agent. Accord- 
ingly it concluded: 


The chloropicrin in the importation does not serve a pesticidal 
purpose nor is it present in quantities which would warrant con- 
sidering it a meaningful importation of material of benzenoid 
origin. It follows that neither the functional test nor the quanti- 
tative test justifies the classification of the importation on the 
basis of the chloropicrin being of benzenoid origin. 


The alternative classification was dismissed under analogous 

reasoning, the court stating: 
An ingredient of benzenoid origin, which does not play a part 
in the principal function of the mixture and is not present in com- 
mercially meaningful quantities, does not make the mixture one 
which is within the intended scope of the above provision for 
mixtures. 
Cases wherein an ingredient added solely for safety of transportation 
or as a preservative or binder was disregarded for tariff purposes 
were also cited as support for ignoring the chloropicrin component 
of the mixtures. 

Appellant contends that the Customs Court should have recognized 
that a statutory definition exists for the language “in part of,” render- 
ing the functional-quantitative test based on case law improper and 
unnecessary. We agree that General Headnote 9(f) (iv) defines “in 
part of” as containing “a significant quantity of the named material,” 
with the de minimus rule being applicable. The interpretation, how- 
ever, of “significant” and the determination of the corresponding 
scope of the de minimus exception remain open. 


503-012—73——_5 
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Appellant urges that headnotes 2 and 3 to Schedule 4 * are sufficient 
to make clear the meaning of de minimus with regard to the specific 
area of chemical compounds and mixtures, It is true that only im- 
purities are positively excluded in headnote 2(a). But we cannot 
agree that such impurities represent the full extent of the de minimus 
exception insofar as “mixtures” defined in Headnote 3 are concerned 
and that the general statutory plan permits no further qualifications 
as to “significant” quantities of a mixture component. [2] Although 
a basic Congressional intent to assess mixtures at the highest rate 
applicable to any component material is evident from a review of 
Schedule 4, this does not nullify the requirement that a component 
be present in a “significant quantity” to render the mixture “in part 
of” that component. Such a limitation is in full accord with the 
statement in the 7'ariff Classification Study, Submitting Report, 
November 15, 1960, Vol. I at 14, that where the term “in part of” 
is used in the new schedules the “intention is that the component 
material be present in commercially significant amount.” 

The real issue, therefore, lies in whether the chloropicrin component 
of the present importations was in fact present in “commercially 
significant amount.” Appellant strongly contends that this intention- 
ally admixed ingredient, which serves a useful purpose, cannot prop- 
erly be disregarded. 

[3] We find no error in the dual test employed by the Customs 
Court to determine whether the methyl bromide mixtures were to be 
considered “in part of” chloropicrin for tariff purposes. The quantita- 
tive approach was set forth in £. Fougera & Co. v. United States, 
49 Treas. Dec. 986, C.D. 41632 (1926), wherein “in part” was equated 
with “a substantial part in a commercial sense.” The factual distinc- 
tion drawn by the Customs Court in Vortham Warren Corp. v. United 
States, 65 Cust. Ct. 584, C.D. 4142 (1970), that the minute quantity 
of coal tar derivative in Fougera did not participate in the primary 
functional role, has been approved by this court. 7d. v. Jd., No. 5455, 
60 CCPA —. 475 F.2d 647, C.A.D. 1092 (1973). [4] From this arises 
the exception for quantitatively insignificant amounts which none- 
theless are present in sufficient quantity to perform a part in the 


1 The relevant portions read: 
2. (a) * * * The presence of impurities which occur naturally or as an incident to 
production does not in itself affect the classification of a product as a compound. 
3. (a) The term “mixtures”, as used in this schedule, means substances consisting 
of two or more ingredients (i.e., elements or compounds), whether occurring as such in 
nature, or whether artificially produced (i.e., brought about by mechanical, physical, 
or chemical means), which do not bear a fixed ratio to one another and which, however 
thoroughly commingled, retain their individual chemical properties and are not chemi- 
cally united. The fact that the ingredients of a product are incapable of separation or 
have been commingled in definite proportions does not in itself affect the classification 
of such product as a mixture. 
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primary function of the article. It is true both tests were developed 
in the interpretation of early tariff schedules. In view of the con- 
tinuation of the language “in part” in the TSUS and the previously 
mentioned intention as to its import, however, this dual approach 
remains viable. 

The only remaining question is whether the Customs Court erred 
in disregarding the chloropicrin on the importation here involved, 
on the basis of this quantitative-functional test. No argument has been 
made that the 1.4-2% of this ingredient is quantitatively significant. 
Instead it is stressed that the ingredient has been intentionally added 
for a specific purpose. 

It is agreed, however, that the primary function of the merchandise 
is to act as a pesticide. The function of the chloropicrin in these 
importations, on the other hand, is to act as a warning agent. Appel- 
lant’s own witness acknowledged that a 2% concentration of chlo- 
ropicrin would only function as a warning agent and that “probably 
about 15 per cent” would be necessary to improve the pesticidal 
efficiency of the mixture. Thus we must agree with the holding of the 
Customs Court that methyl bromide compositions wherein the chlo- 
ropicrin ingredient is not pesticidally active are not properly classified 
under 405.15 as a pesticide “obtained, derived, or manufactured * * * 
in part” from a benzenoid ingredient or under 409.00 as a mixture 
“in part of” a benzenoid pesticide product. The chloropicrin falls 
within the scope of the de minimus exception for tariff purposes. 
Classification of the merchandise under item 429.48 on the basis of its 
methyl bromide content is more in line with the Congressional intent 
with respect to “in part” provisions of the TSUS. 

Appellant additionally argues that the governing headnotes of 
Schedule 4 create a specific exclusion of all benzenoid chemicals from 
item 429.48 in the same manner as in the case of Varsity Watch Co. v. 
United States, 34 CCPA 155, C.A.D. 359 (1947), aff'g Id. v. Id., 
17 Cust. Ct. 24, C.D. 1015 (1946). In Varsity Watch this court deter- 
mined that it was the Congressional intention that all metallic watch 
cases be embraced within paragraph 367(f) of the Tariff Act of 1930 
and that any purposeful inclusion of gold, regardless of the quantity, 
necessitated classification under a higher duty rate as being “in part 
of” gold rather than as “not containing gold.” In the present situation 
the benzenoid provisions with their high protective rates also preclude 
classification elsewhere, if the product is described therein. But we 
cannot reconcile the expressed intention with respect to the meaning 
of “in part” in the TSUS with the restricted concept that any pur- 
poseful addition of a benzenoid product, be it to preserve life or to 
enhance salability, must render the article “in part” of that product. 
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The distinction previously drawn on the basis of the primary func- 
tional role of the merchandise better satisfies that which we consider 
to be the true intent of the language of the TSUS. 

The decision and judgment of the Customs Court is affirmed. 


(C.A.D. 1104) 


Busunett Inrernationan, Inc., v. THe Unrreo Starrs No. 5484 
(— F. 2d —) 
1, Evinence 
Business ties between a manufacturer and an agent are not 
necessarily determinative of the status of commissions which the 
importer paid the agent, rather, the question must be determined 
by the full circumstances as revealed by the evidence at hand. 
[p.—Freety Orrerep 
The evidence in this case establishes that the goods were freely 
offered for sale at ex-factory prices, and the Appellate Term’s 
finding to the contrary is erroneous. 
. ReappraiseMeNn't—ObpricaL Goops 


The decision of the Customs Court upholding the appraised 
values of certain optical goods from Japan is reversed. 


United States Court of Customs and Patent Appeals, June 7, 1973 
PI 


Appeal from United States Customs Court, A.R.D. 297 
[Reversed. ] 


Stein and Shostak, attorneys of record, for appellant. James F. O'Hara, 8. 
Richard Shostak, of counsel. 

Harlington Wood, Jr., Assistant Attorney General, Andrew P. Vance, Chief, 
Customs Section, John A. Gussow for the United States. 


{Oral argument March 27, 1973 by Mr. O'Hara and Mr. Gussow] 


Before MARKEY, Chief Judge, Rich, BALpWIN, LANE, Associate Judges, and 
Atmonp, Senior Judge. 


Batpwin, Judge. 

This is an appeal from a judgment of the United States Customs 
Court, Second Division, Appellate Term? affirming the judgment of 
a single judge sitting in reappraisement.? The goods are optical goods 
including binoculars, which were manufactured by Toyo Jitsugyo KK, 
exported from Japan by Oriental Trading Co., Ltd., and imported 


1 67 Cust. Ct. 588, 331 F.Supp. 1878, A.R.D. 297 (1971). 
2 64 Cust. Ct. 765, 314 F.Supp. 48, R.D. 11714 (1970). 





COURT OF CUSTOMS AND PATENT APPEALS 35 


into the United States during the period August 14, 1964, through 
October 14, 1964. The judgments of the Customs Court upheld the 
appraised values returned by Customs officials. 

It is agreed that the proper basis of appraisal is export value as de- 
fined by section 402(b) of the Tariff Act of 1930, as amended by the 
Customs Simplification Act of 1956.8 The issue is whether certain 
charges paid to Oriental Trading Co., including commission and in- 
spection fees, were properly added to the invoiced ex-factory prices 
in obtaining the appraised value. 

Both parties in their briefs quote the following excerpt from the 
opinion of the Appellate Term for a summary of the record: 


The record consists of the testimony of David P. Bushnell, 
president of Bushnell International, Inc., the importer herein, 
and a number of documentary exhibits. From the evidence, it 
appears that Bushnell has been importing optical goods from 
Japan since 1948 and that in 1950 Oriental Trading Company, 
Ltd., was appointed its buying agent. A written agreement was 
entered into in 1955, according to which Oriental Trading was 
“to handle all the details concerning purchase of merchandise 
from factories on ex-factory basis, inspection at the Laboratory, 
export packing, storage, transportation to the port of shipment 
and shipping documentation” for which it was to receive a 5 
percent commission on the ex-factory value of the merchandise 
(exhibit 1, attachment HY-1). 


The Japanese name of Oriental Trading Company, Ltd., is Toyo 
Jitsugyo KK. The firm was formed in 1947 to serve as a buying 
agent. In 1956 it set up a factory branch at Kugahara, Japan. 
The Kugahara factory is registered as a manufacturer of binocu- 
lars and is referred to by the Japanese name of Toyo Jitsugyo 
KK. Oriental Trading Company, Ltd., is registered as an ex- 
porter and has retained its English name. Ilowever, Toyo Jitsugyo 
KK and Oriental Trading Company, Ltd., are not two separate 
companies; Oriental Trading is merely the export division of 
Toyo Jitsugyo KK. 


Mr. Bushnell testified that he first became acquainted with the 
Toyo Jitsugyo Kugahara factory in 1956 when he was taken 
there on a visit to Japan. He understood that there were some com- 
mon stockholders in Toyo Jitsugyo and Oriental Trading, but 
that in order to build a factory, additional capital was needed and 
other stockholders were brought in. He did not ask anyone about 
the specific relationship as he was interested only in getting good 
quality binoculars at a reasonable price. He did not learn that the 
8Export Value.—For the purposes of this section, the export value of imported mer- 
chandise shall be the price, at the time of exportation to the United States of the 
merchandise undergoing appraisement, at which such or similar merchandise is freely 
sold or, in the absence of sales, offered for sale in the principal markets of the country 
of exportation, in the usual wholesale quantities and in the ordinary course of trade, for 
exportation to the United States, plus, when not included in such price, the cost of all 
containers and coverings of whatever nature and all other expenses incidental to placing 
the merchandise in condition, packed ready for shipment to the United States. 
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Kugahara factory and Oriental Trading were related until 1966. 
In fact, in 1960, the working relationship between Bushnell and 
Oriental Trading was confirmed by a written agreement, which 
stated, among other things: 


As our purchasing agent, you are to handle all of the details 
concerning the purchase of the merchandise we designate from 
the various factories that you deem most appropriate under 
the circumstances. Purchases are to be made on a freely of- 
fered ex-factory basis. You are to inspect every item to assure 
yourselves that each meets our high standards of quality. 
You are to supervise the export packing, arrange for outside 
storage and subsequent transportation to the port of export. 
You will pay all charges between factory and the port of 
exportation. You are to prepare all export documentation. 

All of your expenses, plus two percent (2%) for inspection 
fee and your five percent (5%) buying commission, are to be 
shown separately from the maker's ex-factory prices for the 
merchandise. Your charges and the maker’s charges are to 
be shown on your invoices to us and collection made under our 
Letter of Credit established in your favor. 

Mr. Bushnell negotiated with the Kugahara factory in the same 
manner as he dealt with other manufacturers at ex-factory prices. 
Sometimes a representative of Oriental Trading was present and 
sometimes not. Oriental Trading performed the same functions 
of inspection and shipment with respect to the merchandise manu- 
factured by the Kugahara factory as it did with respect to mer- 
chandise manufactured by others. 


An affidavit of Hideo Machiyama, chief of the Toyo Jitsugyo 
Kugahara factory (exhibit 2) states: 


That Kugahara Factory set the sales price of its merchan- 
dise based upon its own determination of costs. That approxi- 
mately 60% of the production of Kugahara Factory was sold 
for export to the United States to Bushnell International 
and was delivered through Oriental Trading Co., Ltd. That 
Kugahara Factory was not set up to export its merchandise, 
and purchasers in the United States or in other countries re- 
quired the services of some export agent to arrange for ex- 
portation of his merchandise. That in 1964 and before, the 
merchandise manufactured by Kugahara Factory was freely 
offered at the same ex-factory prices for like quantities with 
similar terms to United States importers through other buy- 
ing agents. That offers at ex-factory prices such as those at- 
tached and marked Exhibit M—4 were also made directly by 
Kugahara Factory to purchasers from other countries who 
had export agents in Japan.* * * 

Attached to the affidavit is a quotation given to Kuni Tsusho 
Co., Ltd., in May, 1964, setting forth unit prices for several types 
of binoculars and a bill to the same firm. According to an affidavit 
of K. Endo, president, Kuni Tsusho Co., Ltd., serves as a buying 
agent for American importers, had received ex-factory offers from 
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Toyo Jitsugyo KK in June, 1964, and had made one purchase, 
for exportation to West Germany. (Exhibit 4.) 

The appeal to reappraisement of the present goods was consolidated 
for trial with like appeals as to goods from two other manufacturers, 
Ohta Optical Co. and Meiji Seiko KK, with respect to which Oriental 
Trading Co. performed essentially the same services for appellant, for 
a like fee. Referring to the importations from all three manufacturers, 
the trial judge stated : 

The appropriate officials of the manufacturers, in affidavits, and 
plaintiff’s president, in testimony, assert that the merchandise in 
question was freely offered for sale at ex-factory prices. The 
affidavits of the manufacturers including the supporting material 
attached thereto support the view that the merchandise they sold 
to plaintiff and which is involved herein, was available to all 
purchasers at ex-factory prices. * * * 

The trial judge was further satisfied that Oriental Trading Co. acted 
as a “genuine” buying agent for the goods of the other two manufac- 
turers. As to the present goods, the trial judge found “the essential 
fact” that Oriental Trading Co. is the export division of Toyo Jitsugyo 
KK caused him to take the “completely different view” that Oriental 
Trading was disqualified from being a bona fide buying agent. On that 
basis, he ruled that the fees paid to Oriental Trading as to the present 
goods were properly included in the purchase price of these goods and 
upheld the appraisement. 

The Appellate Term agreed with the trial judge that Oriental Trad- 
ing, as a division of the manufacturer, was not a bona fide buying 
agent in this case. It also discussed the evidence that appellant sub- 
mitted with regard to offering of the goods at ex-factory prices but 
stated : 

In our view the evidence presented does not establish that Toyo 
Jitsugyo freely sold or offered its merchandise to all purchasers 
on an ex-factory basis or that it offered the option of purchasing 
either ex-factory without the participation of Oriental Trading 
or on some other basis. 


Opinion 


The appraisements here were made on the basis of invoiced “ex- 
factory” prices plus the disputed charges and, as found by the trial 
judge, are separable. Accordingly, appellant need only prove the non- 
dutiable character of the disputed charges which include the commis- 
sions paid by it to Oriental Trading. Globemaster Midwest, Inc. v. 
United States, 68 Cust. Ct. —, R.D. 11758, Cust. Bull. Vol. 6, No. 4, 
p- 52 (1971). See also United States v. Pan American Import Corp., 
57 CCPA 134, 428 F.2d 848, C.A.D. 993 (1970). 
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The first question is whether the amounts paid to Oriental Trading 
were properly excluded from treatment as commissions so as not to 
be excludable from export value. The affirmative holding below on that 
point was based solely on the circumstance that Oriental Trading was 
a branch of the manufacturer. We think the holding was not supported 
by substantial evidence and was erroneous as a matter of law. The 
evidence that Oriental Trading performed the same services with 
respect to appellant’s purchases from Toyo Jitsugyo as those from 
Meiji Seiko and Ohta Optical, which services unquestionably qualified 
as those of a buying agent as specifically recognized by the trial court, 
is uncontroverted. The fact that profits realized by Oriental Trading 
acting as buying agent would ultimately benefit the manufacturer 
does not in itself bar the commissions paid to Oriental Trading from 
exclusion from the dutiable cost. We see no controlling distinction 
between the relationship of the agent and the manufacturer here and 
the relationship in Kurt Orban Co. Inc. v. United States, 52 CCPA 20, 
C.A.D. 851 (1965), where the agent was owned by the principal mills 
for which it acted as agent. In accord with United States v. Tapetes 
Luwor 8.A., 54 CCPA 116, C.A.D. 851 (1965), [1] the business ties 
between the manufacturer and the agent are not necessarily determina- 
tive of the status of commissions the importer paid the agent but the 
question must be determined by the full circumstances as revealed by 
the evidence at hand. The case is clearly distinguished from B & W 
Wholesale Co. v. United States, 58 CCPA 92, C.A.D. 110 (1971), 
where there was substantial evidence that the importer did not have 
control over the factories from which the alleged agent ordered the 
goods as well as other aspects of the operation. 

The remaining question is whether appellant demonstrated that 
Toyo Jitsugyo offered the goods at ex-factory prices. On this point, the 
affidavit of the chief of the Toyo Jitsugyo factory and the president of 
Kuni Tsusho which served as a buying agent amount to significant 
evidence that Toyo Jitsugyo’s goods was freely offered under circum- 
stances that made evaluation here on the basis of ex-factory prices 
appropriate.‘ The trial court discussed the evidence as follows: 


Plaintifi’s president testified that during the period in question 
an agreement was in effect designating the Oriental Trading Co. 
as buying agent for plaintiff. Pursuant to said agreement, the 
purported buying agent accompanied plaintiff’s president to his 
negotiations with the manufacturers, interpreted when necessary, 
arranged for the transportation and exportation of the merchan- 
dise in question, and inspected it in accordance with rigorous 
inspection standards developed by plaintiff. For these services 


See definitions in section 402(f), Tariff Act of 1930, 46 Stat. 407, as amended by the 
Customs Simplification Act of 1956, 70 Stat. 944, 19 U.S.C. 1401 a(f). 
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Oriental Trading Co. received a 5 percent buying commission and 
a 2 percent inspection commission. These services were provided 
in connection with merchandise purchased from Ohta Optical Co., 
Meiji Seiko KK and Toyo Jitsugyo KK. 


The appropriate officials of the manufacturers, in affidavits, 
and plaintiff’s president, in testimony, assert that the merchandise 
in question was freely offered for sale at ex-factory prices. The 
affidavits of the manufacturers including the supporting material 
attached thereto support the view that the merchandise they sold 
to plaintiff and which is involved herein, was available to all 
purchasers at ex-factory prices. In addition, the record includes 
certain cost records kept by plaintiff’s president which were intro- 
duced in evidence for the purpose of demonstrating that the ex- 
factory price was the price utilized by him in his records of 
purchases. Certain discrepancies between the prices listed in these 
records and the invoice prices were adequately clarified in addi- 
tional testimony as being the result of certain of the imported 
items ultimately being purchased without cases. 


In finding of fact No. 6, the trial court found that “said merchandise,” 
apparently including that of all three manufacturers, “was freely 
offered for sale to all purchasers at ex-factory unit prices, which did 
not include inland freight or other charges, or the buying commission 
or inspection fees.” 

[2] We think the trial court’s analysis was correct and that appel- 
lant plainly overcame whatever presumption against Toyo Jitsugyo’s 


freely offering the goods at ex-factory prices might have arisen from 
the appraisement. On the other hand, the Appellant Term has not 
pointed to any substantial evidence to support its conclusion to the 
contrary and we therefore must find that its deermination on the 
matter of ex-factory prices was erroneous as a matter of law. The ap- 
praisements being separable, the invoice prices of the imported goods 
represent the correct export value. 

In sum, we find that on the particular facts of this case Oriental 
Trading Co. acted as a bona fide buying agent for appellant even 
though Oriental Trading was in fact the export division of the manu- 
facturer, and that the merchandise was freely offered for sale on an 
ex-factory basis. [3] Accordingly, the decision and judgment of the 
Customs Court is reversed. 
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Protest Decisions 


(C.D. 4427) 
Westineuouse Exrecrric Corp. v. Unirep States 


Earphones—Radios—Judgment 
on, pleadings—Summary judgment 


Earphones imported with radios were classified as headphones 
under item 684.70, Tariff Schedules of the United States, held prop- 
erly subject to classification as parts of radios under item 685.22, 
Tariff Schedules of the United States. 

Where there are matters outside the pleadings in a motion for 
judgment on the pleadings, the court may pursuant to rule 4.9 of 

40 
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the Rules of the United States Customs Court treat such motion as 
one for summary judgment in accordance with the provisions of 
rule 8.2 of the rules of this court. 


Protests 67/12049, ete., against the decision of the regional commissioner of 
customs at the port of New York 


{Judgment for plaintiff.] 
(Decided May 29, 1973) 


Barnes, Richardson & Colburn (Peter J. Fitch of counsel) for the plaintiff. 

Harlington Wood, Jr., Assistant Attorney General (Michael 8. O’ Rourke, trial 
attorney), for the defendant. 

Forp, Judge: The actions listed in schedule “A,” annexed hereto 
and made a part hereof, are the subject of a motion for judgment on 
the pleadings filed pursuant to rule 4.9 of the rules of this court. It is 
contended that certain earphones imported with radios which were 
classified as “headphones” under item 684.70, Tariff Schedules of the 
United States, are properly dutiable as parts of radios under item 
685.22, Tariff Schedules of the United States. 

Defendant in its answers admits that said items were improperly 
classified under item 684.70, Tariff Schedules of the United States, 
pursuant to the decision in United States v. General Electric Co., 58 
CCPA 152, C.A.D. 1021 (1971), but alleges they are properly classifi- 
able as entireties with the radios with which they were imported. The 
classification of earphones imported with radios was recently decided 
in the case of 7'vansamerican Electronics Corp. et al. v. United States, 
70 Cust. Ct. —, C.D. 4405, 354 F. Supp. 1369 (1973). The court therein 
held said earphones imported with radios and chiefly used with said 
radios to be properly classifiable as parts of said radios rather than as 
entireties with the radios. 

Following the decisions in the above cases and considering the ad- 
missions contained in defendant’s answers, the court finds that ear- 
phones imported with radios and chiefly so used are parts of, rather 
than entireties with, radios. 

Since all necessary facts have not been admitted in defendant’s 
answers, the court does not deem a motion for judgment on the plead- 
ings to be the proper remedy for plaintiff. However, rule 4.9 of the 
rules of this court permits the court to consider such motion to be a 
motion for summary judgment. Defendant in its reply makes such a 
request and plaintiff in its response joins in said request. 

Accordingly, motion for summary judgment holding the earphones 
imported with the radios to be parts of said radios under item 685.22, 
Tariff Schedules of the United States, is granted. Judgment will be 
entered accordingly. 
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(C.D. 4428) 
Davies, Turner & Co. v. Unrrep States 
Construction kits and figures 


Imported assembled and unassembled miniature replicas of various 
animate and inanimate objects were classified by the government as 
toys, not specially provided for, under paragraph 1513 of the Tarif 
Act of 1930, as modified. Plaintiff contends that this classification is 
erroneous and claims alternatively that the importations are prop- 
erly classifiable (1) under paragraph 1539(b) as articles manufac- 
tured of a product of which any synthetic resin or resin-like sub- 
stance is the chief binding agent; (2) by similitude under paragraph 
1559(a) ; and (8) as nonenumerated articles under paragraph 1558. 
Held; Piaintiff has failed to overcome the presumption that the 
imported articles are toys, i.e., chiefly used for the amusement of 
children. Therefore, the government’s classification of the imports 
as toys must remain undisturbed and the protests dismissed. 


Unirev Strares Customs Courr, First Division 


Protests 62/8558, 63/6936 and 63/7020 against the decision of the collector of 
customs at the port of Philadelphia 


[Judgment for defendant.] 
(Decided May 30, 1973) 


Tompkins & Tompkins (Allerton deC. Tompkins of counsel) for the plaintiff. 
Harlington Wood, Jr., Assistant Attorney General (Andrew P. Vance and 
Joseph I. Liebman, trial attorneys), for the defendant. 


Before WATSON, MALETz, and Re, Judges 


Matriz, Judge: The merchandise in these three consolidated pro- 
tests involves: (1) “Airfix” plastic construction kits for assembly 
into scale models of airplanes, footbridges and traveling cranes; (2) 
“Airfix” figures on sprues? consisting of miniature military figures, 
farm animals and other animate and inanimate objects; and (3) “Mini- 
tank” vehicles and “Minitank” figures consisting of assembled minia- 
ture replicas of various types of military vehicles, weapons and com- 
batants. The articles—all of which were built to scale—were imported 
from England and Austria and entered at the port of Philadelphia 
during the period from 1960 to 1962. All the importations were classi- 
fied by the government as other toys, not specially provided for, under 

1Sprues are plastic strips which are formed by excess plastic when the figures are 
molded; they connect the various figures to each other in a continuous row and are 
important in facilitating handling when the figures are painted and finished. See Associated 


Hobby Mfrs., Inc. v. United States, 67 Cust. Ct. 391, note 8, C.D. 4802 (1971), aff’d Id. v. Id., 
60 CCPA —, C.A.D. 1093 (1973). 
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paragraph 1513 of the Tariff Act of 1930, as modified by T.D. 52739, 
and assessed with duty at the rate of 35 percent ad valorem.” 

Plaintiff claims alternatively that the imported merchandise should 
be classified under one or more of the following provisions of the 
Tariff Act of 1930: 

(1) paragraph 1539(b), as modified by T.D. 54108, at the rate of 
21¢ per pound plus 17 percent ad valorem; * 

(2) by similitude under paragraph 1559(a), as amended by the 
Customs Simplification Act of 1954, T.D. 53582,‘ at the modified rates 
applicable to articles in chief value of: 


Tariff Modified 
Material Paragraph Rate 
Iron, Steel, Brass, 
Aluminum 397 5 19% 


Lead 397 ® See note 6 


Wood 4127 16 2/3% 


2 Paragraph 1513 of the Tariff Act of 1930, as thus modified, reads in part: 
Toys, not specially provided for: 
a 
Other * * * 
The term “toy” is defined in paragraph 1513 as: 

* * * an article chiefly used for the amusement of children, 
whether or not also suitable for physical exercise or for mental 
development. The rates provided for in this paragraph shall 
apply to articles enumerated or described herein, whether or 
not more specially provided for elsewhere in this Act. 

®Paragraph 1539(b) of the Tariff Act of 1930, as modified, reads in part: 
Manufactures wholly or in chief value of any product described 
in the preceding item 1539(b), or of any other product of 
which any synthetic resin or resin-like substance is the chief 

binding agent 21¢ per lb. and 17% 

ad val. 
* Paragraph 1559(a) of the Tariff Act of 1930, as amended by the Customs Simplification 
Act of 1954, reads: 

Each and every imported article, not enumerated in this Act, which is similar in 
the use to which it may be applied to any article enumerated in this Act as chargeable 
with duty, shall be subject to the same rate of duty as the enumerated article which 
it most resembles in the particular before mentioned ; and if any nonenumerated article 
equally resembles in that particular two or more enumerated articles on which dif- 
ferent rates of duty are chargeable, it shall be subject to the rate of duty applicable 
to that one of such two or more articles which it most resembles in respect of the 
materials of which it is composed. 

5 Paragraph 397 of the Tariff Act of 1930, as modified by T.D. 54108, reads in part: 
Articles or wares not specially provided for, whether partly or 
wholly manufactured : 

* * * * 

Other, composed wholly or in chief value of iron, steel, 
brass * * * or aluminum * * * 

® Paragraph 397, as modified by T.D. 53865, reads in part: 

Articles or wares not specially provided for, composed wholly 


or in chief value of lead * * * whether partly or wholly 
manufactured 


* 


19% ad val. 


114¢ per Ib., but not 
less than 114% 
nor more than 


224%4% ad val. 
See footnote 7 on page 44. 
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(3) paragraph 1558 as modified by T.D. 52739* providing for 
nonenumerated articles at the rate of 10 percent. 

While plaintiff presses all the foregoing alternative claims, its pri- 
mary claims are as follows (brief, p. 2) :* 


Paragraph of 

_ Tar Act Rate 
Airfix airplane kits 1559(a) and 412 16%% 
Airfix footbridge kits 1559(a) and 412 16%% 
Airfix traveling crane 1559(a) and 397 19% 
Airfix figures 1539(b) 21¢ per lb. 

plus 17% 
Minitank vehicles and 1559(a) and 397 See note 6 
figures (Lead) 

In essence, the present case is a retrial of Davies, Turner & Co. v. 
United States, 61 Cust. Ct. 811, C.D. 3621, 292 F. Supp. 722 (1968), 
the record in which has been incorporated here. As in the prior case, 
one of the basic issues is whether or not the importations were prop- 
erly classified as toys, i.e., articles chiefly used for the amusement of 
children.’? In the incorporated case, the court found it unnecessary 
to reach that issue since the plaintiff had failed to prove any of its 
affirmative claims. In the present case, plaintiff has presented addi- 
tional evidence showing the component materials out of which the 
imported articles were made, thus remedying the previous deficiencies 
in proof with respect to its affirmative claims. Hence in the present 
case, the problem is to determine whether or not the government cor- 
rectly classified the imported articles as toys. 


Tue Recorp 


The record consists of the oral testimony of two witnesses for the 
plaintiff, samples of the imported merchandise, two laboratory reports 


7 Paragraph 412 of the Tariff Act of 1930, as modified by T.D. 52373, reads in part: 
Manufactures of wood or bark, or of which wood or bark is the 
component material of chief value, not specially provided for: 
. * + 
Other (except * * *) 16% % ad val. 
8 Paragraph 1558 of the Tariff Act of 1930, as modified, reads in part: 
Articles manufactured, in whole or in part, not specially pro- 
vided for * 10% ad val. 

® In addition, plaintiff made claims either directly or by similitude under paragraphs 353 
372, 1415 and 41; however, no proof was offered at trial nor argument made in plaintiff's 
brief in support of these claims and such claims are therefore dismissed for failure to 
prosecute. See e.g., J. E. Bernard & Co., Inc. v. United States, 55 Cust. Ct. 17, 18, C.D. 2549 
(1965), aff'd 58 CCPA 116, 118, C.A.D. S86 (1966). 

1 Under settled judicial construction, the word “children”, as employed in the statutory 
definition of the term “toy” in paragraph 1513 of the Tariff Act of 1930, means boys below 
the age of 14 and girls below the age of 12. Davis Products, Inc. vy. United States, 60 Cust. 
Ct. 68, 70-71, C.D. 3262, 279 F. Supp. 448, 449 (1968) ; United States v. Abercrombie & Fitch 
Co., 20 CCPA 267, 271, T.D. 46060 (1932) ; United States v. Harry Grunberg, 41 CCPA 1, 
3-4, C.A.D. 520 (1953). 





CUSTOMS COURT 45 
and two commissions. Also comprising part of the present record is 
the record in the incorporated case which consisted of numerous 
exhibits and the testimony of more than one hundred witnesses, in- 
cluding importers, wholesale and retail distributors, adult hobbyists, 
children and psychologists—all of whom testified as to the chief use 
of the imported merchandise. 


PLAINTIFF’s WITNESSES 


In the incorporated case, 54 witnesses appeared on behalf of the 
plaintiff, and in the present case two witnesses—one of whom had 


appeared in the incorporated case—testified on its behalf. These 55 
witnesses fell into three categories: commercial witnesses; hobbyists; 
and a psychologist. 


I 
PLAtntirr’s ComMeErcriAL W1trneEssEs 


In order to establish that the articles in issue were chiefly used by 
adults rather than children and were thus not toys within the purview 
of paragraph 1513, plaintiff relied on the testimony of 18 commercial 
witnesses, 13 of whom were retail merchants, two were oflicers of the 
importing concern, and three were representatives of the manufac- 
turer. The testimony of these witnesses indicated, among other things, 
that the greatest percentage of retail sales of the imports in question 
was made to adults. For example, it was testified that a hobby shop 
in White Plains, New York, sold 95 percent of its Airfix construction 
kits to adults; in Claremont, California, 90 percent of a store’s Mini- 
tanks were sold to adults; a Chicago hobby, toy and sporting goods 
store sold 90 percent of its Airfix kits, Airfix figures and Minitanks to 
adults; a hobby shop in Elizabeth, New Jersey, sold over 80 percent of 
its Airfix figures and Minitanks to persons over the age of 13; a hobby 
shop in Irvington, New Jersey, sold 90 percent of its Airfix kits, 70 
percent of its Airfix figures and 75 percent of its Minitanks to adults; 
in Morristown, New Jersey, a hobby section of a toy store sold 60 per- 
cent of its Airfix figures and Minitanks to teen-agers and adults; and 
a hobby store in East Meadow, New York, sold 80 percent of this type 
of merchandise to teen-agers and adults, Further, a Los Angeles whole- 
sale distributor estimated that 80 percent of the Airfix kits he sold were 
used by adults. 

The commercial witnesses also testified that the imported articles 
were not suitable for use by children for one or more of the following 
reasons: they were too fragile for children to play with without de- 
stroying them; were too small for children to use and got lost too 
easily ; required manual dexterity and patience which children lacked; 
and required the use of dangerous tools. 
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Evidence was also received regarding the retail price of the various 
importations. Thus, the Airfix kits in controversy sold for 79 cents 
2 box; the Airfix figures sold for a price ranging between 25 cents 
and 50 cents a box; the Minitanks retailed at a price between 25 cents 
and $1.00 a box; and the Minitank figures sold for 25 cents a box. 

Two commercial] witnesses presented by plaintiff were officers of 
Associated Hobby Manufacturers, Inc. (hereafter referred to as “Asso- 
ciated”), which is a company that designs, develops, buys and sells 
hobby-craft products and was the importer and ultimate consignee 
of the importations in question. One of these witnesses, Bernard 
Paul, president of Associated, testified that he started building models 
at the age of 13; that he was a frequent winner of model airplane 
contests; and that such contests do not have participants under the 
age of 12. 

Paul distinguished the “hobby trade” from the “toy trade” on the 
basis of different buyers and different seasons. For example, the wit- 
ness referred to his company’s contracts with Sears Roebuck under 
which purchases from Associated were assertedly made by the hobby 
buyer of Sears’ toy department. According to Paul, Associated’s con- 
tract with Sears precluded Associated and its wholesale distributors 
from supplying toy items to Sears.™ In fact, Paul stated, if Asso- 
ciated or its wholesale distributors were to supply toy items to Sears, 
it would lose the Sears account. Subject to the same conditions, accord- 
ing to Paul, were Associated’s contracts with J. C. Penney, Mont- 
gomery Ward, F. W. Woolworth, Neisner Bros., McCrory’s, McClellan 
Corporation, Fisher-Beer Company, J. J. Newberry and S. S. Kresge. 

Paul further testified that all of the imported models were made 
either to HO scale (a ratio of 87:1) or to 00 scale (a ratio of 72:1) 
and that the two scales were so close in proportion that they were used 
interchangeably by hobbyists. In an attempt to distinguish hobby 
articles from toys, Paul pointed out that in contrast to toys, hobby 
merchandise was superior in scale, detail and workmanship. He fur- 
ther stated that 95 percent of the imported merchandise was sold to 
hobby trade stores and that with a minor exception was advertised 
exclusively in hobby trade magazines. Finally, he testified that Airfix 
Industries, a British firm, manufactured and supplied the majority 
of the imported items, and characterized it as the largest producer of 
hobby items in Europe. 


11 The witness Paul testified that in addition to being president of Associated, he was also 
the president of a number of its wholesale distributors, including B. Paul Model Distributors 
of Philadelphia, Pennsylvania. 





CUSTOMS COURT 47 


The second witness employed by Associated was Nicholas Pfuster- 
schmid, the company’s general manager. He testified that the imported 
articles were difficult to construct because the parts were smal] and 
thus could not be handled by children; they required the use of knives 
or razor blades for cutting the pieces from the sprue; the construction 
required “quiet hands” to glue and snap the pieces together; and it 
was a difficult task to paint small pieces in an appropriate manner. 
Further, the witness considered the imported articles to be very fragile 
and easily broken. For all of these reasons, he testified that the Airfix 
kits, Airfix figures, Minitanks and Minitank figures were unsuitable 
for use by children. He added that the articles were primarily utilized 
by hobbyists who used them for battle scenes, war games and model 
railroad layouts. 

John Arthur Stanley Gray, the managing director of Airfix Prod- 
ucts Ltd. in England (hereafter referred to as “Airfix”), testified 
that Airfix designs, manufactures and sells construction kits and 
other items. He indicated that “[p]rimarily, [Airfix is] a toy company 
of which 50 percent of their business is construction kits.” 

The witness stated that during the period in question he was respon- 
sible for purchasing the plastic and other materials out of which the 
Airfix articles were made. He testified that two components were used 
for their manufacture—polyethylene with the code name “G.F.” and 
polystyrene with the code name “4-MCX”. The polyethylene com- 
pound, G.F., contained 90 percent polyethylene, 8 percent calcium 
carbonate, and 114 to 2 percent dyes and pigments. The ingredients 
added to the polyethylene gave the materia] certain qualities such as 
a matt finish which would accept paint and provided a consistency 
which permitted desirable details, such as faces and ears, to be pro- 
duced on the small items. The witness explained that the G.F. formula 
produced a plastic which was not very brittle, thus enabling items 
such as the Airfix figures to withstand handling, transportation and 
manipulation. 

Gray further testified that a polystyrene mixture, known as 4-MCX, 
was used to make the Airfix construction kits. This mixture contained 
about 90 percent polystyrene and 814 to 9 percent butadiene which 
was added to make the polystyrene more flexible and allow for super- 
detailing (e.g., rivets appearing on airplane wings). 

The commissions taken in Austria of Kurt Kopetz and Walter 
Tschinkel concerned the production of the Minitank vehicles and 
figures and completed the testimony of plaintiff’s commercial wit- 
nesses. The testimony of these witnesses showed that the imported 
Minitank articles were produced by Ing. Heinz Rossler of Austria 
(hereafter referred to as “Rossler”) from a plastic known as Vestyron. 
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Kopetz the head of plastic development for a German chemical plant 
which produced Vestyron testified that it is an impact-grade poly- 
styrene which is a graft of polymerisate of styrene on styrene buta- 
diene rubber, and it is a synthetic resin which contains no filler but 
does contain a pigment in its dispersed phase. This pigment, he stated, 
is contained in quantities of 0.56 percent but is not chemically bonded 
to the synthetic resin. Finally, he testified that Vestyron is not the 
product of a synthetic resin nor does a resin-like substance act as chief 
binding agent in the compound. 

Walter Tschinkel testified via a commission that he was in charge 
of Rossler’s purchasing and selling during 1960-62, and that Rossler’s 
business is “[t]he manufacture of toys, in particular model toys” of 
which Minitanks are included. Tschinkel testified that he purchased 
Vestyron for Rossler which in turn produced the Minitank line from 
this raw material. Vestyron, he said, was ideal for Minitank produc- 
tion because it could be readily pressed and did not break easily. 


II 


PLAINtTIrr’s Hoppytsts 


Plaintiff called 36 adult hobbyist witnesses—including two hobby 
magazine publishers. These witnesses testified that they used Airfix 
figures and Minitank items in connection with model railroad layouts, 
dioramas, battle scenes, sand tables, and war games. Among this num- 
ber, certain hobbyists testified as to their particular skills and interests. 
For example, one hobbyist was interested in painting and camouflag- 
ing tanks for use in realistic military setups which he mounted on trays: 
another used Minitanks as flatear loads and in scenery for his model 
trains; a college senior used Minitanks in connection with ROTC exer- 
cises; one hobbyist was a professional model builder—building and 
completing other people’s models for fees; one hobbyist in San Fran- 
cisco, California, constructed and collected Minitanks and Airfix fig- 
ures to the point where he owned 200 Minitanks and 1,500 to 2,000 
figures: a hobbyist in San Bernardino, California, tried to teach cub 
scouts (8 to 10) to build models but they were too young and played 
with the items in the dirt; a hobbyist who painted and camouflaged 
tanks used them in realistic military setups in conjunction with his 
war games club; an older hobbyist observed articles such as those 
involved here at National Model Railroad Association conventions; 
and one hobbyist photographed prototype equipment from which new 
models were constructed and minor flaws in existing model equipment 
were corrected. 

In general, the hobby witnesses testified that the importations were 
constant in scale, possessed fine detail, and were too fragile to be suit- 
able for use by children. Many of the witnesses have never seen children 
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under the age of 14 using these items, and some were of the opinion 
that such items were not suitable for children’s use. 


III 
PLAINTIFY’s PsyCHOLOGIST 


Dr. Barry Bricklin, a psychologist, testified as a rebuttal witness 
on behalf of plaintiff. He has done research in the field of vocational 
aptitude; is a consultant at the Walter Reed Army Hospital Research 
Center, the Kimberton Farm School, the DuPont Company, the Na- 
tional Research Council, and the New York Academy of Medicine; 
has held the office of president of the Philadelphia Society of Projective 
Tests; and has done research at the Jefferson Medical College and 
Hahnemann Medical College, both in Philadelphia. He testified that 
he had written books on child development and learning and had a 
daily radio program on a CBS affiliate in Philadelphia. According 
to the witness, the age group of 9 to 12 is characterized by restless 
energy; it is the age of trying out musculature, of competition in group 
activity, of starting things and not finishing them, and of making su- 
perficial collections. He went on to say that the most important charac- 
teristic of this age group is muscular activity in which competition is of 
extreme importance. This age group, the witness stated, requires play 
articles that are not fragile because children in this group “rough- 
house” with everything and have little interest in toys which can not 
be manipulated. At age 13, he indicated, psychological changes occur 
and youngsters of that age become interested in social activities; in 
the scale and size of things; and in having things conform to reality. 

The record further showed that Associated—the importer—engaged 
Dr. Bricklin to conduct a series of tests on children between the ages 
of 9 and 12 with reference to the sample models involved in the incor- 
porated case. On the basis of these tests, Dr. Bricklin testified that with 
respect to the Minitanks, only 1 percent of the children in the 9 to 12- 
age group tested were able to get them out of the packages, and as a 
result, lost interest in them; that with respect to the Airfix kits, with 
the exception of some major pieces, the children tested could not as- 
semble them; and that with respect to the Airfix figures, the children 
could not make them stand up and in many instances lost them. 

In Dr. Bricklin’s opinion, children between 9 and 12 could not play 
with the imported articles and thus were not their primary users. He 
added that only precocious or disturbed children were capable of using 
the Minitanks, and only precocious children and those with an obses- 
sive, compulsive personality could assembly the Airfix kits. On the 
other hand, in his opinion, the imports were attractive to older people 
because of their reality and uniqueness. 
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DeFENDANT’S WITNESSES 





The defendant called 52 witnesses to testify on its behalf. These 52 
witnesses fell into three categories: commercial witnesses; children; 
and a psychologist. 


I 


DEFENDANT'S COMMERCIAL WITNESSES 





The defendant presented seven commercial witnesses, all of whom 
were retail merchants, to rebut the plaintiff’s testimony as to whom 
the imported articles were sold. In this connection, it was testified that 
a hobby shop in Daly City, California, sold most of its Minitanks 
and Airfix figures to children between the ages of 10 and 12; a hobby 
shop in San Francisco sold about 50 percent of its Minitanks and 
figures to children under the age of 14; a toy and hobby shop in 
Wilmington, California, sold Minitanks and Airfix kits primarily to 
children from 7 to 15 years of age; a toy store in Downey, California, 
sold Minitanks, Airfix figures and kits almost exclusively to children ; 
in Milwaukee, Wisconsin, a sporting goods store sold 95 percent of its 
Minitanks and Airfix figures to children from 5 to 12 years of age; in 
Chicago, Illinois, the toy department in a large department store sold 
70 to 80 percent of its Minitanks and Airfix figures to children rang- 
ing in age from 9 to 18, while its Airfix construction kits were chiefly 
sold to boys from 10 to 14 years of age. 

The final commercial witness was Dorothy Rodenhauer who had 
been employed for over four years as a sales clerk in the toy depart- 
ment of a Sears Roebuck store in Philadelphia, Pennsylvania. This 
department, she testified, carried a full line of Minitanks, Airfix fig- 
ures and Airfix construction kits, all of which were displayed in a 
glass case in the toy department with other small items such as the 
Matchbook Series cars,!? miniature dolls and doll clothes. By contrast, 
she testified that items such as HO equipment trains and accessories 
(i.e., trestles, track and switches) were considered to be hobby items 
and were handled by Sears only at Christmas time where they were 
sold from a special counter. 

The witness further testified that she and the toy department man- 
ager did the buying for the toy department; that she had personally 
purchased Minitanks, Airfix figures and Airfix construction kits from 
B. Paul Model Distributors; and that, in fact, Sears bought almost 
everything B. Paul Model Distributors sold, including plastic boats 
for wading pools and balsa wood airplanes—both of which items, the 
witness stated, are clearly toys and not hobby items. 


12 Matchbook Series cars were characterized as toys in Fred Bronner Corp. v. United 
States, 57 Cust. Ct. 428, 434, 437, C.D. 2832 (1966). 
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According to the witness, her toy department sold 50 percent of its 
Minitanks, 75 percent of its Airfix figures, and 75 percent of its Airfix 
kits to children. She added that she had given Minitanks to her 5-year 
old grandson who played with them “as he would with any other little 
trucks or cars, running them back and forth into each other, and shoot- 
ing them under the chairs.” 


II 


DrrenDANT’s CHILD WITNESSES 


The defendant presented the testimony of 43 boys, all of whom 
testified that they used one or more of the imported articles without 
difficulty. This group was composed of two 8-year olds; three 9-year 
olds; seven 10-year olds; thirteen 11-year olds; ten 12-year olds; six 
13-year olds; and two 14-year olds. 

Those children who used Airfix figures testified that not only did 
they collect them but also played with them in a variety of places, 
including outdoor sandboxes and rooms inside their homes, The chil- 
dren stated that they had no difficulty in removing the sprues which 
they indicated they did by clipping, twisting, cutting or filing them 
off. After the sprues were removed, most of the children played with 
the figures as they came from the box, while a few painted them. 
The children did not find the figures to be fragile, but some stated that 
they were easily lost. 

A number of the children testified that they used the Minitanks for 
war games, for collecting and for maneuvering them on the floor like 
little trucks, Many of the children did not find the Minitanks to be 
fragile and had no difficulty with them, while others testified that they 
were fragile and easily broken, and, therefore, had to be handled with 
care. 

Fourteen of the children, ranging in age from 8 to 14, testified 
that they had completely assembled one or more of the Airfix construc- 
tion kits. Thus, one 10-year old stated that he built the Airfix model 
of the HMS Hood in three hours without any difficulty ; an 11-year old 
testified that he had completed two Airfix models, the Churchill 
Bomber and the Avro Anson; another 11-year old testified that he had 
put the 40H Footbridge together; a 12-year old stated that he had 
built the Seahawk in 45 minutes without tools; and another 12-year 
old indicated that he built the Hurricane Hawker in two and one-half 
hours without any help and without any tools. 

A child care worker from the Pleasantville Cottage School, Pleasant- 
ville, New York—a school for State charges and children from broken 
homes (some emotionally disturbed)—testified that the boys in his 
cottage played with items such as those imported and that the children 
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under the age of 13 were able to assemble kits similar to the Airfix 
kits. 


III 


DEFENDANT’S PsycHoLoGIsT 


Dr. Charles Winick, a psychologist who specializes in child develop- 
ment, testified that he has taught psychology at New York University, 
Columbia University, University of Rochester, Queens College, Mas- 
sachusetts Institute of Technology, Long Island University and City 
College of New York; authored 152 articles and seven books dealing 
with social behavior, child development and leisure activities; and is 
a fellow of the American Psychological Association. In 1963, he won 
the George Foster Peabody Award for his book For The Young 
Viewer. In 1960, he won the Flowerman Award for the best scholarly 
publication on group behavior. During the past 15 years, he has con- 
ducted studies in the field of play activities of children and hobby 
activities of adults. He testified that his studies for Eastman Kodak, 
J. Walter Thompson and NBC have enhanced his familiarity with 
the manual dexterity, mental capabilities and manipulative skills of 
children in relation to model building. 

In Dr. Winick’s opinion, the model building of the Airfix kits was 
well within the capabilities of boys from age 9 to 12. In fact, he stated, 
he had seen such kits used as part of a number of national studies of 
that age group. Boys between the ages of 9 to 12, he testified, are 
interested in the Minitanks and Airfix construction kits and figures 
because they (1) identify with military heroes—apart of their preoc- 
cupation with masculine activities and (2) attain self-satisfaction from 
working with such articles and from assembling, completing and 
playing with them. These factors, he indicated, are partly responsible 
for the 9 to 12-year ages being known as the “hobby years”. 

The witness further testified that he had personally seen 9 to 12-year 
olds “work with * * * [articles such as those in issue], play with 
them on tables, floors, shelves, in little exhibits in their rooms * * *,” 
Adults and teen-agers, he continued, also use these items but have 
more elaborate and better organized displays, frequently constructing 
complicated scenes. 

Based on his observations, the witness was of the opinion that the 
predominant use of the merchandise before the court was by the pre- 
adolescent 9 to 12-age group. He added that the uses of these articles 
was an exciting, fulfilling experience for children since they possessed 
the necessary time and patience to work with them. Adults, he said, 
do not have the requisite time and patience for this activity, do not 
find the military as romantic as children, and their social activity 
is not geared for such a pursuit. 
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Further, Dr. Winick stated that the boys in the 9 to 12-age group 
translate their aptitude into behavior. Thus, their manipulative motor 
skills, perceptional ability and ability to read instructions, together 
with an interest in engaging in activities with friends, not only made 
model building well within their reach but related to work done in 
school in the fourth to sixth grades. According to the witness, however 
difficult these kits were to assemble, preadolescents seemed to have 
a sufficient level of skill to complete the task. 


Tue Law 


In the incorporated case—Davies, Turner, & Co. v. United States, 
61 Cust. Ct. 311, C.D. 3621, 292 F. Supp. 722 (1968), the court (as 
observed previously) held that plaintiff did not establish the correct- 
ness of its affirmative claims; hence the court did not reach the question 
as to whether or not the imported articles were correctly classified as 
toys. More particularly, in the incorporated case, although one of 
plaintiff’s alternative claims was under the provisions of paragraph 

539(b) of the Tariff Act of 1930, as modified, plaintiff presented 
no evidence as to whether or not the importations were manufactured 
from a product which had a synthetic resin or resin-like substance as 
its chief binding agent. Since plaintinff thus failed to show that the 
imported items were not included within paragraph 1539(b)—an 
enumerating provision—its claims for classification of the importations 
by similitude or as nonenumerated articles necessarily had to fall— 
this on the basis that to invoke either of these latter provisions, it was 
incumbent upon the plaintiff to establish that the merchandise was 
no included within any of the enumerating provisions of the tariff 
act. By way of contrast, in the present controversy, plaintiff has pro- 
duced evidence regarding the products out of which the importations 
have been manufactured and since this evidence establishes that par- 
ticular articles were within the purview of paragraph 1539(b), while 
other articles were not, we must now consider whether or not govern- 
ment’s classification of the imported items under paragraph 1515 as 
toys, i.e., articles chiefly used for the amusement of children, was 
correct. 

Stated otherwise, in view of the fact that the government’s classifica- 
tion is presumed to be correct, the problem remaining is to determine 
whether or not plaintiff has overcome that presumption by establishing 
that the importations were not chiefly used for the amusement of 
children and thus not classifiable as toys. See e.g., United States v. 
F. W. Woolworth Co., 28 CCPA 196, 197, C.A.D. 145 (1940) ; Novelty 

13 As previously mentioned, paragraph 1539(b) covered “[m]Janufactures wholly or in 


chief value of any product described in the preceding item 1539(b), or of any other product 
of which any synthetic resin or resin-like substance is the chief binding agent.” 
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Import Co., Inc. v. United States, 53 CCPA 28, 32, C.A.D. 872 (1966). 
On this question, we must conclude for the reasons that follow that 
plaintiff has failed to overcome the presumption that the articles were 
chiefly used for the amusement of children. 

At the outset, it is fundamental that in order to establish chief use, 
it is usually necessary to show the chief use of the article throughout a 
geographic cross-section of the United States. E.g., Z. Tobert Co., Inc. 
v. United States, 41 CCPA 161, C.A.D. 544 (1953). However, in the 
incorporated case, the parties agred that there was no variance as to 
the use of the importations based upon geographic considerations and 
that use of the imported articles did not vary from one part of the 
country to the other. 

Viewed in this light, a principal argument of plaintiff is that it 
has (assertedly) established that the imported articles were known 
and sold in the trade as hobby items, from which, according to plain- 
tiff, it follows that the articles were chiefly used by hobbyists. In this 
connection, the witness Paul, the president of the importing concern, 
testified (as noted previously) that with a minor exception the mer- 
chandise was exclusively advertised in hobby trade magazines; that 
95 percent of the merchandise was sold to hobby trade stores; and 
that, as distinguished from the “toy trade”, the merchandise was pur- 

chased by different buyers and in different seasons. As to this, it is 
quite true that the manner in which an article is merchandised has 
probative value in determining the nature of that article. See e.g., 
Davis Products, Inc. v. United States, 59 Cust. Ct. 226, 230, C.D. 3127 
(1967) ; New York Merchandise Co., Inc. v. United States, 62 Cust. 
Ct. 38, 44, C.D. 8671, 294 F. Supp. 971, 976 (1969) ; swinger eg Ward 
& Co. v. United States, 62 Cust. Ct. 718, 724, C.D. 3853 (1969). How- 
ever, such merchandising practices are not pane ck in this respect. 
See e.g., International Customs Service, Inc. v. United States, 62 Cust. 
Ct. 6538, 658, C.D. 3843 yey: The Spesco Corporation vy. United 
States, 62 Cust. Ct. 297, 303, C.D. 3749 (1969); Associated Hobby 
Mfrs., Inc. v. United States, 67 Cust. Ct. 391, 398-99, C.D. 4302 (1971), 
aff'd 60 CCPA —, C.A.D. 1093 (1978) : 8S. Rosenberg Christmas Corp. 

United States, 51 Cust. Ct. 283, Abstract 68170 (1963); Novelty 
Import Co., Ine. v. United States, 53 Cust. Ct. 274, Aeakr sot 68780 
(1964) ; United States v. Ignaz Strauss & Co., Inc., 37 CCPA 3 
C.A.D. 415 (1949). 

With respect to merchandising practices, one difficulty with Paul’s 
testimony is that it does not establish the metes and bounds of his 
definition of a hobby store. For example, since Paul testified that his 
company sold the imported articles to such retail chains as Sears 

toebuck, J. C. Penney, Montgomery Ward, F. W. Woolworth, 


32, 
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Neisner Bros., S. S. Kresge, etc., these chains presumably were con- 
sidered by Paul to be hobby stores. The testimony has shown, however, 
that such stores were not strictly hobby stores; nor was it shown that 
sales in these stores of the articles in issue were chiefly to adults rather 
than to children. Indeed, the only testimony on this phase was that 
sales of the imported articles by a Sears Roebuck store in Philadelphia 
were chiefly to children and not to adults. 

Also, it will be recalled that the witness Paul testified that his com- 
pany, Associated, sold to the hobby buyer of Sears Roebuck’s toy de- 
partment and that Associated’s contracts with Sears (and other retail 
chain stores) precluded Associated and its wholesale distributors from 
supplying toy items to Sears (or these other chains). Apart from the 
fact that not one of these contracts was produced in court, the testimony 
of Paul with respect to his company’s dealings with Sears was refuted 
by the testimony of Mrs. Dorothy Rodenhauer, a sales clerk in the toy 
department of Sears Roebuck’s store in Philadelphia. For example, 
in contrast to Paul’s testimony that the importations were sold to the 
hobby buyer of Sears, Mrs. Rodenhauer testified that she and the toy 
department manager—and not the hobby buyer—purchased the im- 
ported articles from Associated’s Philadelphia distributor, adding that 
the imported articles were sold at the toy counter with other toy items 
rather than at the hobby counter. In addition, contrary to Paul’s tesi- 
mony that Associated and its distributors were precluded from selling 
toy items to Sears, the witness Rodenhauer made clear that various 
items that were obviously toys were in fact sold to Sears by the Phila- 
delphia distributor of Associated. 

It is interesting to note, too, that while plaintiff’s witness Paul 
characterized Airfix Industries (the manufacturer of the Airfix figures 
and kits in issue) as the largest producer of hobby items in Europe, 
the managing director of that company testified that “[p]rimarily, 
[ Airfix is] a toy company * * *.” [Emphasis added.] To similar effect, 
the witness Tschinkel testified, via a commission, that the business of 
the Rossler company—which manufactured the Minitank items—is 
“t]he manufacture of toys, in particular model toys” of which Mini- 
tanks are included. 

Plaintiff’s second argument to support its position that the imported 
articles were not chiefly used by children is based on the premise that 
the record showed that such articles were unsuitable for use by chil- 
dren. In this connection, its commercial witnesses testified (as we have 
seen) that children lacked manual dexterity and patience to use the 
importations, and further that the importations were too fragile and 
small for children’s use. Also, many of the hobbyists called by plain- 
tiff testified that they had never seen children under the age of 14 play 
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with the items and some were of the opinion that the items were not 
suitable for children’s use. 

In a similar vein, plaintiff’s psychologist, Dr. Bricklin, testified (as 
discussed earlier) that the tests conducted in his office demonstrated 
that the children tested could not assemble the Airfix kits, could not 
make the Airfix figures stand up and were prone to lose them. As a 
result of these tests, Dr. Bricklin was of the opinion that normal chil- 
dren between the ages of 9 and 12 could not play with the articles, and 
that only precocious or disturbed children could use the Minitanks, 
while only precocious or obsessive and compulsive children could 
assemble the Airfix kits. 

The foregoing testimony—to the effect that the imported articles 
were unsuitable for use by children—is rebutted, however, by the 
testimony of 43 children, all of whom—without contradiction—made 
it clear that they were able to and actually used one or more of the 
imported articles for their amusement. It is true that some of these 
children found certain items fragile, while others did not. But what- 
ever skill was required for use and enjoyment of the imported articles, 
the record leaves no doubt that the children possessed it.15 

The testimony of both plaintiff’s and defendant’s commercial wit- 
nesses further demonstrated that the importations were suitable for 
use by children. For leaving aside the question of chief use, all the 
commercial witnesses testified that they sold the imported items to 
children whether such sales amounted to 10 percent or 90 percent 
of their total sales. What is more, the court’s own examination of 
each of the sample importations leaves no doubt that they are obviously 
appealing and well-suited for children’s use. Reinforcing this con- 
clusion is the nature of their packaging and their relatively inex- 
pensive retail price which ranged from 25 cents to $1.00 a box. 

Finally, in an effort to sustain its proof on the issue of chief use, 
plaintiff called hobby and toy store owners who testified that the 
majority of their retail sales of the imported articles were to adults 
for their own use rather than to children. These witnesses stated that 
the percentage of sales to adults was in the range of 90 percent for 
the Airfix kits and 60 to 80 percent for the Airfix figures and Mini- 
tanks. The witness Paul also testified that the imported articles were 
not chiefly used by children on the ground that such use was too 
difficult and frustrating for them. For this reason, Paul indicated that 
Associated did not encourage retailers to sell the importations to 
children. 


“The fact that an item is fragile does not disqualify it from being a plaything for 
children. E.g., United States v. Sheldon & Co., 14 Ct. Cust. Appls. 260, 261-62, T.D. 41879 
(1926) ; The Spesco Corporation v. United States, 62 Cust. Ct. 297, 304, C.D. 8749 (1969). 

15 The record further indicates that the children testifying were normal, average children 
who were not precocious, obsessive, compulsive or emotionally disturbed. 
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Pointing out that the testimony of commercial witnesses has con- 
siderable weight on the question of chief use (United States v. The 
Baltimore & Ohio R.R. Co., 47 CCPA 1, C.A.D. 719 (1959) ), plain- 
tiff contends that the testimony of such witnesses establishes that the 
chief use of the importations was by adults and not children. 

To rebut this evidence, defendant produced commercial witnesses 
from hobby and toy stores who testified that in their stores the ma- 
jority of sales of the imported articles was to children for their own 
use rather than to adults. Thus, it was testified that in some stores, 95 
percent of the Minitank and Airfix figure items and 75 percent or more 
of the Airfix kits were sold to children. 

On the basis of all the testimony concerning retail sales, the most 
that can be concluded is that certain stores sold a majority of the 
Airfix figures, Airfix kits and Minitanks to adults, while other stores 
sold a majority of these items to children. 

Lastly, each of the parties sought to establish chief use through the 
testimony of a psychologist. Thus, defendant’s witness, Dr. Winick, 
who had virtually made a career of studying the play activities of 
children and the leisure or hobby activities of adults, expressed the 
opinion that the chief users of the imported merchandise were pre- 
adolescent boys from 9 to 12 years of age. The basis of his opinion 
was that children in that age group have the capacity and aptitude 
to use the models in question; are extremely interested in military 
matters and hence find the articles attractive; and have the leisure 
time and patience for such activities. In contrast, Winick indicated 
that adults lack the requisite time and patience to pursue this ac- 
tivity, have less initial interest in the importations since they find the 
military less romantic, and that “there is little or no organized [adult ] 
social activity that is geared to the use of these products * * *.” 

By way of rebuttal, it was the opinion of the plaintifi’s psychologist, 
Dr. Bricklin, that children from the ages of 9 to 12 were not the 
chief users of the importations. This opinion was based solely on a 
study conducted in Dr. Bricklin’s office which was sponsored by the 
importer—Associated. This study, according to Bricklin, showed that 
the age of 9 to 12 is characterized by restless energy, competitiveness 
in group activities, and superficial collections. Children in this age 
group, he stated, were incapable of completing the Airfix construction 
kits; successfully de-packaging the Minitank items; and playing with 
the Airfix figures. 

While both psychologists seemed well-qualified in their fields, there 
are several factors which lessen the probative value of Dr. Bricklin’s 
testimony. First, he was hired by the importer to conduct his study 
after the testimony of defendant’s psychologist was a matter of rec- 
ord; second, he did not see any of the children he tested in a normal 
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home situation; third, his finding that only 1 percent of the children 
tested could successfully de-package the Minitank item is incredible 
upon an examination of the samples; fourth, his opinion that only pre- 
cocious, disturbed or compulsive children could use certain of the 
items is unpersuasive, considering the testimony of the 44 children 
with regard to their own personal use of such items. 

Tn conclusion, we must again emphasize that the government’s clas- 
sification is presumed correct and that the burden is on the importer 
who protests that classification to show that it is wrong (and also 
to prove what is the correct classification). To sustain its burden in 
the present case, plaintiff was required to prove that a greater quantity 
of the imported merchandise which was being used in the United States 
at or about the time of importation was, in fact, used by adults rather 
than by children as playthings. In this light, weighing all the evi- 
dence before us (i.e., the testimony of the commercial witnesses, the 
hobbyists, the children and the psychologists) and upon examination 
of the samples in evidence, we think it clear that plaintiff has failed 
to sustain its burden of proving that the importations were chiefly 
used by adults and not by children for their amusement. 

The protests are therefore overruled and judgment will be entered 
accordingly. 


(C.D. 4429) 
Hupson Mrercuanpise Co. v. Untrep STAres 
Mirrors 
Mirror-FLex—Rer.tecrine AREA 


An article consisting of a mirror, mounted on a cotton cloth back- 
ing, scored to make 1-inch squares and imported in sheets of 3 
square feet, held to be assessed as a mirror over 1 square foot in re- 
flecting area under TSUS, item 544.54 rather than as classified as a 
mirror not over 1 square foot in reflecting area under TSUS item 
AA 
544.51. 

Court No. 71-9-01148 


Port of New York 
[Judgment for plaintiff.] 
(Decided May 30, 1973) 


Barnes, Richardson & Colburn (Joseph Schwartz and Irving Levine of counsel) 
for the plaintiff. 

Harlington Wood, Jr., Assistant Attorney General (Jordan J. Fiske and Robert 
B. Silverman, trial attorneys), for the defendant. 


Watson, Judge: Certain imported merchandise, invoiced as Mir- 
ror-Flex, consisting of a mirror, mounted on a cotton cloth backing, 
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scored to make 1-inch squares and imported in sheets of 3 square feet, 
was classified as mirrors made of any of the glass described in items 
541.11 through 544.41, having a reflecting area not over 1 square foot, 
under TSUS item 544.51, as modified by T.D. 68-9, and assessed with 
duty at the rate of 23.5 per centum ad valorem. 

In protesting that classification, plaintiff contends that the merchan- 
dise at bar is entitled to the lower assessment of 14 per centum ad 
valorem, by virtue of TSUS item 544.54, as modified by T.D. 68-9, 
which provides for the same type of mirrors as does TSUS item 544.51, 
but whose reflecting area is greater than 1 square foot. 

The competing provisions are as follows: 

Mirrors, made of any of the glass de- 
scribed in items 541.11 through 544.41, 
with or without frames or cased mir- 
rors of precious metal, and mirrors de- 
signed for use in instruments) : 

Not over 1 sq. ft. in reflecting area 

co * ue 


544.54 Over 1 sq. ft. in reflecting area 14% ad val. 


The record is comprised of the testimony of one witness for the 
plaintiff and a number of exhibits received in evidence. 

Plaintiff’s exhibit 1 is a representative sample of the subject im- 
ported merchandise, Mirror-Flex. Mr. Bernard Lubow, sole witness 
and sole proprietor of the plaintiff company, described the only eco- 
nomically practical way of manufacturing the subject merchandise. 
In this process, a sheet of mirror glass, in the instant case 18 by 24 
inches, is pasted to a cotton backing. The subject article then goes 
through a machine in which the glass is scored by numerous car- 
borundum wheels; 18 scores 1 inch apart on the shorter side of the 
glass and 24 scores 1 inch apart on the longer side of the glass. After 
it has been machine scored, it is manually bent across the edge of the 
table thereby breaking the glass at the scorings; resulting in a single 
flexible mirror 18 by 24 inches. Mr. Lubow testified further that in its 
imported condition it is one sheet, but it may, after importation, be 
cut in order to conform to the size of the article or object which it is 
to cover. 

Thus, the issue as presented to this court is whether the involved 
Mirror-Flex is composed of numerous little mirrors and is not over 1 
square foot in reflecting area as that term is used in item 544.51, or 
whether the subject merchandise has a reflecting area of greater than 
1 square foot would be classifiable under item 544.54. 

The plaintiff contends that the reflecting area of a mirror is deter- 
mined by its entire surface and not by any smaller reflecting surface. 
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To the extent that the surfaces in question are essentially continuous 
in nature, I would agree. In my opinion the Mirror-Flex is a single 
mirror 18 by 24 inches as imported. In its method of manufacture and 
its state of existence at the time of importation, it is fundamentally 
a single mirror rendered flexible by the process of scoring. 

In this matter, the examination of the exhibits has been of particular 
importance. I am convinced, upon reflection I might say, that the 
importation possesses a unitary reflective quality without distinct, 
abrupt and significant fragmentation of the image as would be the 
ease with independent mirrors. The nature of the importation lies 
more in its flexibility for application to varying surfaces than in the 
creation of distinct and separate small mirrors. 

The importation is clearly distinguishable from the three mirrors, 
designed to provide front and side views of the face, which were the 
subject of American Import Company v. United States, 3 Treas. Dec. 
743, T.D. 22470 (G.A. 4760) (1900). In that venerable case, cited by 
the defendant, the court found the importation to be composed of 
three separate mirrors. There, of course, the calculated, designed and 
distinctly functional separate relationship between the mirrors, was 
far more evident than here where I do not see the individual segments 
as being the focus of separate attention. In the same manner, the 
Court of Customs and Patent Appeals in the recent decision in Vew 
York Merchandise Co., Inc. v. United States, 59 CCPA 127, C.A.D. 
1052 (1972), affirming 65 Cust. Ct. 146, C.D. 4069 (1970), held that 
a two-faced mirror, although a single commercial entity, possessed 
two separate reflecting areas neither of which was over 1 square foot 
in area. In that case the appellate tribunal referred to the lack of 
continuity of surface area between the two mirrors, a circumstance 
which manifestly does not exist herein, and which renders the instant 
fact situation distinguishable. 

The merchandise at bar has essentially only one reflecting surface 
and does have a continuity of surface area, thereby distinguishing it 
from the importations in New York Merchandise. 

The plaintiff contends further, and correctly so, that the defendant 
is requesting the classification be upheld upon an assumed dismember- 
ment. of the imported article. However, Mr. Lubow’s testimony has 
satisfied the court that the merchandise is never cut before selling, is 
imported in only the 18- by 24-inch size, and is made only in this size 
by the English manufacturer. The process of scoring does not affect 
the mirror’s size upon importation. Therefore, since the merchandise 
is imported as a single article in a size of 18 by 24 inches and manu- 
factured only in that size, it should be classified in that size. Addi- 
tionally, the courts have set forth the general axiom in United States v. 
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Lo Curto & Funk, 17 CCPA 342, T.D. 43777 (1929) ; United States v. 
Citroen, 223 U.S. 407, 56 L.Ed. 486 (1912), and cases cited therein, 
that merchandise is classifiable in accordance with its condition at the 
time of importation and not in any condition it may subsequently 
take. 

On the basis of the record herein presented, the court is of the 
opinion and holds that the plaintiff’s claim for the rate of duty of 14 
per centum ad valorem under TSUS item 544.54 should be sustained. 

Judgement will be entered accordingly. 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


May 29, 1973 


ApreaL 5472.—United States v. Mitsubishi International Corp.— 
NGK. Insvutators—Orner Ceramic Execrrican WareE—P arts 
or Licgutnrina Arresters—TSUS.—C.D. 4227 reversed Janu- 
ary 18, 1973. C.A.D. 1085. 
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Bureau of Customs 


Abstracts of Bureau decisions: 
Aircraft and Vessel Supplies and Equipment: T.D. No. 
Air Carrier chartering aircraft to the Panama Canal 
Company --.-- 73-159 (1) 
Marking: 
Khmer Republic, marking of country of origin 73-159 (2) 
Madeira Islands, mark “Portugal” 73-159 (3) 
Tires, bicycle, marking of country of origin 73-159 (4) 
Washers, rubber 73-159 (5) 
Tariff Classification: 
Allo-Ocimene, hydrocarbons 73-159 (18) 
Apparel, wearing, jacket, ski, ornamentation 73-159 (29) 
Apparel, wearing, shoe uppers, cotton lacings 73-159 (31) 
Ball, soecer, equipment 73-159 (25) 
Benzenoid mixtures 73-159 (7) 
Bicycle, side cars for bicycles, four-wheel surrey carriage. 73-159(8) 
Blackberry juice concentrate, black raspberry juice con- 
centrate 73-159 (15) 
Boot shells, footwear 73-159 (14) 
Candleholders, illuminating articles of brass___..___---__ 73-159 (19) 
Cements 73-159 (9) 
Comb, toys, nspf. 73-159 (26) 
Dishes, hors d’oeuvre, articles, of rubber or plastic, for 
serving, preparing, storing, and preserving food 73-159 (6) 
Edgings and trimmings, upholsterer’s edging 73-159 (10) 
Extracts, flavoring, naringin 73-159 (13) 
Fabrics, of textile materials, knit, coated or laminated 
with plastics, sandwiched PVC sheeting 73-159 (11) 
Film viewers, slide viewers 73-159 (12) 
Footwear, boot shells_ 73-159 (14) 
Four-wheel surrey carriage, bicycle, side-cars for bicycles. 73-159(8) 
Handling machinery and conveyors, pneumatic tube system. 73-159(17) 
Hors d’oeuvre dishes, articles, of rubber or plastic, for 
storing, preserving, preparing, serving food 73-159 (6) 
Hydrocarbons, allo-ocimene 73-159 (18) 
Hydrocarbons, halogenated, soil fumigant 73-159 (16) 
Illuminating articles of brass, candleholders 73-159 (19) 
Inorganic compounds, phosphorsulfochloride. 73-159 (20) 
Iron or steel articles, steel fiber mat 73-159 (21) 
Jacket, ski, wearing apparel 73-159 (29) 
Juices, fruit, blackberry juice concentrate, black raspberry 
juice concentrate 73-159 (15) 
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Abstracts of Bureau decisions—Continued 
Tariff Classification—Continued 


Bonds: 


Lacings, cotton, wearing apparel, shoe uppers 
Naringin, flavoring extracts.___ 
Nitrogenous compounds, pesticides 
Pesticides, nitrogenous compounds 
Phosphorsulfochloride, inorganic compounds. 
Pneumatic tube system, handling machinery and conveyors_ 
Pop-up scene, printed matter nspf. 
Printed matter nspf, pop-up scene 
PVC sheeting, fabrics, of textile materials, knit, coated or 
laminated with plastics.....2202 .subincsece die scelies 
Resins, vinyl Lets 
Sauces, denatured wine--_-- nae 
Shoe uppers, wearing apparel, cotton lacings_.__._.__--____ 
Side-cars for bicycles, bicycle, four-wheel surrey carriage__ 
Ski jacket, wearing apparel 
Slide viewers, film viewers 
Soccer equipment, soccer ball__ 
Soil fumigant, halogenated hydrocarbons___-____---_-_-_ 
Steel fiber mat, iron or steel articles 
Toys, nspf, comb 
Transformer rated at less than lkva 
Upholsterer’s edging, edgings and trimmings___--__-_____ 
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Bonded carriers, approved and discontinued 


Consolidated aircraft bonds 
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Cotton textiles from El Salvador, restrictions on entry ; various cate- 
gories, effective April 1, 1973 through March 31, 1974 


Customs Delegation Order No. 46; designation of contracting officers 
to enter into certain contracts 





Drawback decisions: 

Agricultural implements and tractors; road building and earth 
moving equipment; lawn and garden implements; snowmo- 
biles; hand tools; chain saws; construction space heaters, 
batteries and other similar consumer products 

Blue oxide, tungsten powder, tungsten ingots, tungsten rods, 


and tungsten wire 








Grape juice concentrate, processed, reconstituted and blended_- 

Gutters, bowling alley, steel 

Herbicides ; fungicides and miticides; Plexol and/or Acryloid 
series of oil additives; acrylic emulsions; amberol and para- 
plex resins; leukanol (syntan) ; Hydroxyethyl methacrylate ; 
hydroxypropyl! methacrylate ; aqueous dispersions of Rhoplex/ 
Primal series; Triton series of surfactants; Hyamine and 
Triton series ; acrylic molding powders and polyvinyl chloride 


monomers 
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73-159 (81) 
73-159 (13) 
73-159 (22) 
78-159 (22) 
73-159 (20) 
78-159 (17) 
73-159 (23) 
73-159 (23) 


73-159 (11) 
73-159 (28) 
73-159 (24) 
73-159 (31) 
73-159 (8) 
73-159 (30) 
73-159 (12) 
73-159 (25) 
73-159 (16) 
73-159 (21) 
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73-159 (27) 
73-159 (10) 
73-159 (28) 
73-159 (24) 


73-162 


73-160 


73-161 


73-164-A 


73-164-B 
73-164—C 
73-164-D 
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Drawback decisions—Continued T.D. No. 
Hosiery and pantyhosen nylon Pere 73-164-F 
Hydrofiuoric acid; fluorinated hydrocarbons (Genetrons) —--- 73-164-—G 
Kronigel 1840 (flame retardant air filter gel) 73-164-H 
Monoethanolamine, diethanolamine, triethanolamine 85%, 

triethanolamine 99%, and bottoms (heavies or still) 73-164-I 
Nutritive sweetener blends@.i....s0 cele senses 73-164-J 
Nylon staple and nylon molding compound 73-164-K 
Orange concentrates... ennen seh ee ee ee 73-164-L 
Parts, automobile and other industrial, including finished steel 

stampings and wire springs, assembled and unassembled ; 

seat cushions with assembled units 73-164-M 
Perrhenic acid solution and platinum catalyst E500 and E600 

series (bi-metallic alumina reforming catalyst or platinum- 

rhenium reforming catalyst) 73-164-N 
Polyester film “Melinex” 73-164-O0 
Radios; television receivers; phonographs; phonographs in 

combination with radios, and/or television receivers, and/or 

tape recorders; and electronic games____-----.---__----_- 73-164-P 
Spark plugs for internal combusion engines___...---_------ 73-164-Q 
Stabilized technical Diazinon, 85-90%; Diazinon 14G 73-164-R 

73-164-S 

73-164-T 








Foreign currencies; rates of exchange which varied by 5 per centum 
or more from the rate published in T.D. ‘73-108 for the dates and 
countries as follows: 
France franc; May 31, 1973 73-158 
Germany deutsche mark; May 30 and 31, 1973 73-158 
Sweden krona; May 31, 1973 73-158 
Switzerland franc; May 21 through 31, 1973 73-158 


Stainless steel plate from Sweden, finding of dumping; 
sec. 153.43, C.R. amended 


Court of Customs and Patent Appeals 


C.A.D. No. 
sushnell International, Ine. v. The United States: 
Binoculars and parts; reappraisement 1104 


The United States v. Cavalier Shipping Co., Inc.: 
Methyl Bromide; classification 


Customs Court 


Chief use ; evidence insufficient, C.D. 4428 
Children ; toy, statutory meaning of, C.D. 4428 
Condition as imported, merchandise duitable in ; mirrors, C.D. 4429 
Construction: 
Kits and figures: 
Similitude, C.D. 4428 
Toys, not specialy provided for, other, C.D. 4428 
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Rules of the U.S, Customs Court: 
Rule 4.9, C.D. 4427 
Rule 8.2, C.D. 4427 
Tariff Act of 1980: 
Par. 397, C.D, 4428 
Par. 412, C.D. 4428 
Par. 1513, C.D. 4428 
Par. 1539(b), C.D. 4428 
Par. 1558, C.D. 4428 
Par. 1559(a), C.D. 4428 
Tariff Schedules of the United States: 
Item 544.51, C.D. 4429 
Item 544.54, C.D. 4429 
Item 684.70, C.D. 4427 
Item 685.22, C.D. 4427 


Earphones : 
And radios ; entireties, C.D. 4427 
Headphones, C.D. 4427 
Parts of radios, C.D. 4427 
Radios, parts of, C. D. 4427 
Entireties ; earphones and radios, C.D. 4427 
Evidence: 
Insufficient ; chief use, C.D. 4428 
Merchandising, manner of, C.D. 4428 


Figures, construction kits and; nonenumerated manufactured articles, not spe- 


cially provided for, C.D. 4428 
Headphones ; earphones, C.D. 4427 


Judgment in appealed case (p. 65) ; appeal: 
5472—-NGK insulators; other ceramic electrical ware; parts of lightning ar- 
resters; TSUS, C.D. 4227 


Kits and figures, construction; synthetic resin, chief binding agent, C.D. 4428 


Merchandising, manner of ; evidence, C.D. 4428 
Mirrors: 
Conditions as imported, merchandise dutiable in, C.D. 4429 
Reflecting area: 
Not over 1 square foot, C.D. 4429 
Over 1 square foot, C.D. 4429 


Nonenumerated manufactured articles, not specially provided for; figures, con- 
struction kits and, C.D. 4428 


Parts of radios ; earphones, C.D. 4427 
Pleadings, motion for judgment on; summary judgment, motion for, C.D. 4427 
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Radios, parts of ; earphones, C.D. 4427 
Reflecting area: 
Not over 1 square foot ; mirrors, C.D. 4429 
Over 1 square foot ; mirrors, C.D. 4429 


Similitude ; construction kits and figures, C.D. 4428 
Summary judgment, motion for; pleadings, motion for judgment on, C.D. 4427 
Synthetic resin, chief binding agent; kits and figures, construction, C.D. 4428 


Toy, statutory meaning of ; children, C.D, 4428 
Toys, not specially provided for, other; construction kits and figures, C.D, 4428 
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